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GIRARDI | KEESE
JAMES G. O'CALLAHAN, State Bar No. 126975

1126 Wilshire Boulevard
Los Angeles, California 90017
Telephone: (213) 977-0211
Facsimile: (213) 481-1554
Attorneys for Plaintiff
SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES
SOUTHWEST TRADERS, INC., a Case No. BC506710
corporation, :

‘ PLAINTIFF'S MOTION TO VACATE

Plaintiff, ARBITRATOR'S RULING ON
1 DEFENDANT DAZ SYSTEMS, INC.'S
V. MOTION FOR SUMMARY
' JUDGMENT OR SUMMARY

DAZ SYSTEMS, INC., a corporation; and | ADJUDICATION; MEMORANDUM

SYSTEMS TECHNOLOGY OF POINTS AND AUTHORITIES IN
ASSOCIATES, a corporation; DAVID SUPPORT THEREOF;
GILLIES; and DOES 1- 100, DECLARATION OF JAMES G
0} CALLAHAN
Defendants.
Filed concurrently with'[. Proposed /] Order -
DAZ SYSTEMS, INC., a corporation Date:  November 8. 2017
. : Time: 8:30 a.m.
Cross-Claimant Deot.: 31

Judee: Hon. SamanthaP Jessner
V. '

SOUTHWEST TRADERS, INC., a —
corporation Action Filed: | 4/22/13

ReServa_tion ID 170929254982

Cross-Respondent

1

MOTION TO VACATE ARBITRATION AWARD




Pt
P

oty

)

O o0 1 O Wwn = W N

[\ T NG T NG T NG N N T N T N T N T N S S T T - S S
® =N AL B WN = S WV e NN R W N o= O

TO THE HONORABLE COURT, ALL PARTIES AND THEIR
ATTORNEYS OF RECORD: . ,

PLEASE TAKE NOTICE that on November 8,2017, at 8:30 a.m. or as soon as the
matter may be heard thereafter, in Department 31 of the above-captioned Céurt, located at
1:1 1 N. Hill Street, Los Angeles, California, 90012, Plaintiff SOUTHWEST TRADERS,
INC. (hereinafter "Plaintiff" or "SWT") will Imove for this Court to vacate the Honorable
David A. Horo‘witz‘s (Ret.) ruling which granted Defendant DAZ SYSTEMS, INC.'S
Motion for Summary Judgment or Summary Adjudication in ADRS Case No. 13-5598-JZ.
Thié motic;n will be made on the ground that the rights of Plaintiff were substantiaily

prejudiced by the misconduct of the arbitrator.

The motion will be based upon this notice, the attached memorandum in support
and declaration of James G. O'Callahan and exhibits attached thereto, the files and records
in this action, and any further evidence and argument that the Court may receive at or -
before the hearing.

DATED:" September 29, 2017 GIRARDI | KEESE
By: /} w~ a W (\,\
- JAMES G. O'CALLAHAN
Attorneys for Plaintiff,
SOUTHWEST TRADERS, INC.
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

The instant action arises from a dispute wheréin. the Defendant DAZ SYSTEMS,
INC. (hereinafter "Defendant" or "DAZ") failed to fulfill its duties and obligations to
Plaintiff SOUTHWEST TRADERS, INC. (hereinafter "Plaintiﬁ" or "SWT") to upgrade |
Plaintiff's business solutions technology to a warehouse maﬁagement system ("WMS") so .
Plaintiff wduld not lose the business of its customers including Starbucks, Popeyes, Jamba
Juice, Cinnabon, and Carvel Corporation. Defendant moved for summary judgment and
summary adjudication in ADRS Case No. 13-5598-]Z on the grounds that (i) Plaintiff was
precluded from bringing claims against DAZ because the parties entered into a "settlement
agreement” prior to the filing of the instant action barring Plaintiff from suit; and (ii)
Plaintiff was prohibited from collecting the full scope of damages flowing from DAZ's
failures pursuant to a limitation of liability clause in a standard agreement. Defendant
alléged twenty undisputed materjalfacts in the body of its memorandum of points and
authorities. Plaintiff opposed Defendant's MSJ and proffered 25 undisputed material facts
as well as responses to Defendant's purported undisputed material facts. |

On May 24, 2017, the Hon. David A. Horbwitz (Ret.), acting in his capacity as
arbitrator, held a hearing on Defendant's MSJ at the Downtown Los Angeles office of
ADR Services, Inc. On June 16, 2017, the arbitrator ruled that Defendant's MSJ/MSA was
granted in full. The arbitrator served a "Ruling: Motion for Summary Judgment, or |
Summary Adjudication;' to fhat effect on June 21, 2017. His ruling states in part that
"SWT cannot recover on any of its causes of action against DAZ." (Ruling at p. 10). This
ruling flies in the face of California law and substantially prejudices the Plaintiff because:
(i) the arbitrator premafurely assumed the role of the factfinder when he should have been
merely determining if there were triable 'issues4 of material fact; (ii) the arbitrator violated
the arbitration agreement and the 10/1/13 order of the court that mandated that Plaintiff's
first through third and partially fourth causes of action were covered by the arbitration

agreement, and thus, Plaintiff had a right to have all of its causes of action subject to the
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arbitration agreement adjudicated; and (iii) the arbitrator's Ruling was incomplete because
it did not rule on Plaintiff's undisputed material facts. As such, Plaintiff respectfully
requests that this Court vacate the arbitrator's ruling pursuant to California Code of Civil
Procedure Sections 1283.4 and 1286.2, subparts (3) and (4) .

II. FACTUAL AND PROCEDURAL SUMMARY

SWT is a supply chain solution distributor that supplies food and food-related
products to restaurant franchises such as Starbucks, Popeyes, Jamba Juice, Cinnabon and
Carvel Corporation. Conirol over warehouse stocking, delivery schedules, and
réfrigeration temperatures throughout delivery is necessary to its business operations. In or
around 2008, at least one of SWT'S potential customers requested that SWT upgrade its
business solutions technology to a warehouse management system to better track data code
dates, delivery dates, and received dates.

David Gillies was hired to report to Mike Bredemeier, Vice President of IT at SWT,

in or around April 2009, to address the advancement of SWT's warehouse management

system. Gillies facilitated the hire of DAZ for this purpose.

In November 2009, DAZ proffered a Standard Consulting and Services Agreement'
and Statement of Work (SOW) detailing that the project would be accomplished in four
phases with completion dates of May 3, 2010, June 1,:2010, July 1, 2010 and September 1,

2010, respectively. The first three implementation-phases largely involved DAZ's

implementation of modules in the different regions serviced by SWT, while the fourth and
final phase consisted of implementing the final two modules, namely,lthe Oracle
Enterprise Resource Planning ("ERP") application and Oracle Transportation Manager

("OTM") and linking up all of the previously implemented modules including final

' The Standard Consulting and Services Agreement provided in part that "[i]f DAZ notifies
CUSTOMER that Services or Deliverables comply with the written functional
specifications or design criteria therefore, and CUSTOMER does not so agree.. .either
party may thereafter terminate negotiations and require the issue be submitted to
arbitration in Los Angeles County, California, in accordance with the rules of the
American Arbitration Association." (p.2,q4).

2
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integration of the Oracle Business Intelligence and Labor Management Module ["OBIA"]
to create an integréted platform across all of the Oracle system modules.

DAZ promised in its SOW that "[t]hese services will result in the replacement of
the Mark system per the [quoted] Project Schedule and [] Project Fees", and specifically
stated that DAZ's successful and complete implementation of the Oracle Modules was the
primary DAZ deliverable of the SWT project. SWT relied on DAZ to successfully | |
implement the Oracle system in order to assist SWT with the following goals, pursuant to
page two of the SOW: “

a. | Continue its growth by realizing the automation Oracle E-Business Suit
provides and leveraging a new Warehouse managenﬂeﬁt system, the Oracie Enferprise
Resourcé Planning ("ERP") system, and the Oracle Transportation Manager ("OTM");

b.  Increase its visibility and accuracy of data as its products move through the

distribution process, all the way through the business to Financials;

C. Implement a viable, scalable, and easy to use enterprise wide solution;
d. Maintain a predictable cost structure around its customers and partners; and
€. Maintain an internal capability to evaluate and manage vendor, business

process, and project managément; |
| f. Satisfy its expectation of being able to leverage Oracle's unmodified best
practices in the initial implementation (with the sole exception of the Pallet Building
Exfeﬁsion); and ,
| g. Leverage better tools for int‘egfﬁtion to Starbucks and other key customers.

DAZ's launch of its program was unsuccessful.

After 5:00 pm on or around November 10, 2010, Zipperman, DAZ's
representatives met with SWT's for 15-30 minutes at the SWT offices. DAZ's
representative articulated that everything would be alright, and that the problems with the
system would be addressed. In January 2011, the parties again discusse(i outstanding
issues, including payment to DAZ and remaining implementation work. By June 2011,

DAZ still had not implemented two modules but was requesting $200,000.00 on top of the
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$2,200,000.00 already paid to them. Eight months had passed since the failing of the new
system and SWT still did not have the functionality it had with its old system.

In June 2011, SWT sent DAZ a letter which outlines the issues that remained with
the new system as of June 13, 2011. The last two pages read in relevant part:

Southwest will absolved Daz of any hablhty, including potential insurance

subrogation claims, so DAZ may focus on fixing Southwest's system and

dehvermg the items for which Southwest contracted, provided that:

a. DAZ cooperates with Southwest_and its team to help bring Southwest
a faster resolution with an agreed upon time frame; and

b. we further discuss payment terms for work which is/was outside the
scope of the original contract and not warranty work.

DAZ responded: "we accept your letter as a statement that Southwest has no
intention of filing suit against DAZ...." DAZ attempted to rationalize the delay in
addressing some of the ongoing issues by labeling some as "low priority." DAZ did offer

to "assist SWT working with Oracle on the deadlocks." DAZ also noted that "there is a

[plan in place to review and make a decision which way to move forward" regarding the

OTM system. .
Sometime before June 2011, in the midst of DAZ’s purported and failed attempt at

| correcting the problems with its implementation of the Oracle software, DAZ hired SWT’s

Senior Director of IT, David Gillies, in direct violation of a Non-solicitation and Non-
interference clause in DAZ's Standard Consulting-and Services Agreement.

In Aligust 2011, though the new system was running to some capacity, it was
struggling. By December 2011, all modules were still not operational. At that time, DAZ
employees no longer were on the SWT premises working on the implementation. SWT's
business suffered as a result.

Plaintiff filed the instant action on April 22, 2013. After Defendant compelled
arbitration, the court stayed the state court action upon arbitration. The Coﬁrt ordered that
Plaintiff‘s "first through third causes of action for (1) negligence; (2) breach of contract; (3)
breach of express warranties are covered under the arbitration agreement because they are

based on DAZ's alleged failure to implement the subject system. Part of the fourth cause
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of action for breach of the implied cos/enant of good faith and fair dealing is covered by
the arbitration agreernent. ..." (Order to Compel Arbitration and Stay Pending Action,
10/01/13 at pp. 6-7 (Ellis, 1.)).

Defendant moved for summary judgment and summary adjudication in ADRS Case
No. 13-5598-JZ on the grounds that (1) Plaintiff was precluded from bringing claims
against DAZ because the parties entered into a "settlement agreement" prior to the filing of
the instant action barring Plaintiff from sdit; and (i1) Plaintiff was prohibited from
collecting the full scope of damages flowing from DAZ's failures pursuant to a limitation
of liability clause in a standard agreement. Defendant alleged twenty undisputed material
facts in the body of its memorandum of points and authorities. Plaintiff 'epposed
Defendant's MSJ and proffered 25 undisputed material facts as well as responses to
Defendant's purported undisputed material facts.

On May 24, 2017, the Hon. David A. Horowitz (Ret.), acting in his capacity as
arbitrator, held a hearing on Defendant's MSJ at the Downtown Los Angeles office of
ADR Services, Inc. The hearing consisted of oral argument from the parties' counsel
whereby no witnesses were examined.

On June 16, 2017, the arbitrator ruled that Defendant's MSJ/MSA was granted in
full. The arbitrator served a "Ruling: Motion for Summary Judgment, or Summary
Adjudication" to that effect on June 21, 2017. It only discusses Plaintiff's cause nf action
for breach of contract. Though it references Defendant's purported Undisputed Material
Facts, it neglects to mention altogether the speciﬁCs of Plaintiff's Undisputed Material
Facts, of which there are 25. His ruling states that "SWT cannot recover on any of its
causes of action against DAZ." (Ruling at p. 10).

II. LEGAL STANDARD

In California, "any party to an arbitration in which an award has been made may

petition the court to confirm, correct, or vacate the award." Cal. Code of Civ. Proc.

("C.C.P."), §1285. "A petition to vacate an award or to correct an award shall be served

and filed not later than 100 days after the date of the service of a signed copy of the award
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on the petitioner." C.C.P., § 1288.

A petition under this chapter shall: (a) set forth the substance of or have
attached a copy of the agreement to arbitration unless the petitioner denies
the existence of such an agreement; (b) set forth the name of the arbitrators;
(c) set forth or have attached a copy of the award and the written opinion of
the arbitrators, if any. :

C.C.P., §1285.4. The Court shall vacate the award if it determines any of the following

occurred during the course of the arbitration:

(1) The award was procured by corruption, fraud or other undue means. (2)
There was corruption in any of the arbitrators. (3) The rights of the party
were substantially prejudiced by misconduct of the neutral arbitrator. (4) The
arbitrators exceeded their powers and the award cannot be corrected without
affecting the merits of the decision upon the controversy submitted. (5) The
rights of the parties were substantially prejudiced by the refusal of the
arbitrator to postpone a hearing upon sufficient cause being shown therefore
or by the refusal of the arbitrators to hear evidence material to the
C(%n}tlrovelisy or by other conduct of the arbitrators contrary to the provisions -
of this title.

C.C.P., §1286.2.

|IV.  LEGAL ARGUMENT

A.  Plaintiff's Rights Were Substantially Prejudiced By the Arbitrator's
Premature We’ighing of Evidence By Way of Motion for Summary
Judgment Which Acted As A Substitute for Trial
A neutral's sole function on a motion for summary judgment is issue-finding, not
issue determination. The neutral must determine whether there 1s a‘triab.le issue of
material fact as to any material fact. (CCP §437c¢ (c); Zavala v. Arce (1997) 58
Cal.App.4th, 915, 926). Summary judgment is a “drastic measure that deprives the losing
party of a trial on the merits .... It should therefore be used with caution, so that it does
not become a substitute for trial.” (Daniels v. DeSimone (1993) 13 Cal.App.4th 600, 606-
607, quoting Molko v. Holy Spirit Ass’n (1988) 46 Cal.3d 1093; see also Cottle v. Superz:or
Court (1992) 3 Cal. App.4th 1367, 1397). The moving party must show that under "no
possible hypothesis within the reasonable purview of the allegations of the complaint is
there a material questions of fact which requires examination b‘y trial .... If the Defendant

does not satisfy its burden as the moving party, the Motion must be denied, and it is

6
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unnecessary for the court to consider the Plaintiff’s opposition, if ahy." (Chevron US.A.,
Inc. v. Superior Court (1992) 4 Cal.App.4th 544, 548). When testimony is contradicted,
there is a triable issue of fact for the jury to consider, and the motion for summary
judgment must fail as a matter of law. (Willard v. Hagemeister (1981) 121 Cal.App.3d
406, 412-14).

The arbitrator overstepped his bounds when ruling on the MSJ by permitting the
MSJ to traﬁsform into a trial where he was the ultimate arbiter of both issues of _law and
fact. One of the Defendant's arguments was that Plaintiff was precluded from bringing
claims against DAZ because the parties entered into a "settlement agreement" prior to the
filing of the instant action. Defendant's characterized unexecuted emails exchanged by the

parties' representatives to be a settlement agreement immunizing Defendant from suit. The

arbitrator went beyond determining if there were triable issues of material fact as to the

creation and performance of a 'settlement agreement'; he assumed the intent of the parties
and determined that performance was fulfilled despite a difference of opinion between the
parties about what the agreed performance was, i.e. the obligation to make the new
warehouse management system fully operational versus merely trying to dovso. He
determined that "[t]here was no requirement that SWT's system be completely 'fixed™ for
Defendant to fulfill its contractual obligations even though Pléintiffs C.E.O. specified in
his purported settlement offer that DAZ should ""deiiyer[] the items for which Southwest
contracted'"'; namely, the operation of the warehouse management system. (Ruling at pp.
7, 9). Additionally, though Gillies — who now works for the Defendant — testified that it
was only after the unsuccessful launch of the program that he learned of Defendant's
dissatisfaction with hardware (testimony that directly disputes Defendént’s evidence), the

arbitrator ignored this and found that Defendant informed Plaintiff before the launch. That

|| is not the arbitrator's task; he should limit his findings on a motion for summary judgment

to ones of law. Daniels v. DeSimone (1993) 13 Cal. App.4th 600. Had the Plaintiff known
that the arbitrator was using the MSJ/MSA hearing as a substitute for trial, the Plaintiff

would have produced witnesses and evidenced their credibility.

7
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B.  The Arbitrator Did Not Render a Ruling On All Causes of Action
Covered By the Arbitration Agreement, So He Cannof Determine As a
Matter of Law that None of Plaintiff's Causes of Action Are Colorable

"An arbitrator's powers derive from, and are limited by, the agreement to arbitrate."

Kelly Sutherlin McLeod Architecture, Inc. v. Schneickert (2011) 194 Cal. App.4th 519,

528 (internal quotation marks omitted). "It has beenAheld that where the record shows that

an issue has been submitted to an arbitrator and that he totally failed.to consider it, such

failure may...justify[] vacation of the award." Rodrigues v. Keller (1980) 113 Cél.App.3d
838, 841. The Court ordered that Plaintiff's "first through third causes of action for (1)
negligence; (2) breach of contract; (3) breach of express warranties are covered under the

arbitration agreement because they are based on DAZ's alleged failure to implement the

subject system. Part of the fourth cause of action for breach of the implied covenant of

good faith and fair dealing is covered by the arbitration agreerrient. . (Ofder' to Compel
Arbitration and Stay Pending Action, 10/01/13 at pp. 6-7 (Ellis, J ). The Defendant's
MSJ/MSA touched on a purported 'settlement agreement,' but it did not mention all of the
Plaintiff's éausés of action covered by the arbitration agreement. Even though the
arbitrator declined to address the full breadth of Plaintiff's causes of action against
befendant and none of the causes of action were directly put at issue in Defendant's
MSJ/MSA, the arbitrator ruled that "SWT cannot recover on any of its causes of action
against DAZ." (Ruling at p. 10). |

C.  The Arbitrator Neglecfed to Rule on Plaintiff's Undisputed Material

Facts and Render a Complete Written Ruling
If the arbitrator is to rule on an MSJ/MSA, he must consider the Plaintiff's

Undisputed Material Facts. California Code of Civil Procedure Section 43 7Te(b)(3) grants

a party opposing a motion for summary judgment with the right to "set forth plainly and
concisely any other material facts the opposing party contends are disputed.” Plaintiff sets
forth 25 such facts. The Ruling declines to specify whether each of the Plaintiff's material

facts are undisputed.
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This failure also violates Califbmia Code of Civil Prbcedure Section 1283 .4,

which requires that an arbitration award "shall be in writing and signed by the arbitrators
concurring therein. It shall include a determination of all the questions submitted to the

arbitrators the decision of which is necessary in order to determine the controversy."

|C.C.P., § 1283.4. To determine the controversy here, the arbitrator was required to rule on

Plaintiff's undisputed material facts which were submitted to the arbitrator for the purpose

of determining whether any triable issues of material fact exist as to this controversy. The
failure to render a complete and written ruling as to all of the issues submitted to the
arbitrator renders the ruling incomplete, and thus, deficient.

V.  CONCLUSION

Arbitrators have'wide discretion to decide issues which resolve cases, but that
discretion is not unfettered. Arbitrators are held to the terms of the applicable arbit;ation
agreement-and must render complete rulings all issues submitted to arbitration. Here, the

arbitrator failed to do that. Moreover, he acted outside his authority to determine an

' MSJ/MSA by using the proceeding as-a substitute for a full-blown arbitration. For the

foregoing reasons, Plaintiff respectfully requests that this Court vacate the arbitrator's

"Ruling: Motion for Summary Judgment, or Summary Adjudication."

DATED: September 29, 2017 GIRARDI | KEESE

By: haor (O (1L

JAMES G. O'CALLAHAN
Attorneys for Plaintiff,
SOUTHWEST TRADERS, INC.
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DECLARATION OF JAMES G. O'CALLAHAN

I, JAMES G. O'CALLAHAN, do heréby declare:

1.  laman attorney at law licensed to practice before all courts of the state of
California. I am an attorney at the law firm Girardi Keese, counsel of record for Plaintiff
SOUTHWEST TRADERS, INC. (hereinafter "SWT" or "Plaintiff"). I have personal
knowledge of the matters contained in this declaration, and, if called, could and would
testify to them competently. l

2. I make this declaration in support of Plaintiffs' Motion to Vacate the
Arbitrator's Ruling of Defendant's Motion for Summary Judgment or Summary
Adjudication.

3. The parties entered into a Standard Consulting and Services Agreement |
whereby Paragraph 4 states in relevant part that "[i]f DAZ notifies CUSTOMER that
Services or Deliverables comply with the written functional specifications or design |
criteria therefore, and CUSTOMER does not so agree...either party may thereafte;r
terminate negotiations and require the issue be submitted to arbitration in Los Angeles
County, Califdmia, in accordance with the rules qf the American Arbitration Association."
(p. 2). |

‘ 4. A true and correct copy of the Standard Consulting and Services Agreement -
is attached herewith as Exhibit "A".

5. On October 1, 2013, the Court ordered that the Plaintiff's first through third
and part of the fourth causes of action were covered by the arbitration agreement.

. 6. A true and correct copy of the Court's October 1, 2013 Order is attached
herewith as Exhibit "B". | |

7. In the arbitration proceedings, Defendant filed a Motion for Summary
Judgment or Summary Adjudication, a true and correct copy of the memorandum of points
and authorities of which is attached here as Exhibit "C"".

8. On May 24, 2017, the Hon. David A. Horowitz (Ret.), acting in his capacity

as arbitrator, held a hearing on Defendant's MSJ at the Downtown Los Angeles office of

1
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ADR Services, Inlc.

9. On June 16, 2017, the arbitrator ruled that Defendant's MSJ/MSA were
granted in full. The arbitrator served a "Ruling: Motion for Summary Judgment, or
Summary Adjudication"” to that effect on June 21,2017,

10. A true and correct copy of the Ruling is attached herewith as Exhibit "D".

I declare undér the penalty of perjury under the laws of the State of California that
the foregoing is true and correct and that this Declaration was executed on this 29th day of

September, 2017 in Los Angeles, California.

o (0 Gl

JJ@(.MES G. O'CALLAHAN
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C % Serviees and'DeFvem“bles CUSTOMER: hiereby ‘rétains DAZ; and- DAZ hue' '

STANDARD CONSULTING AND SERVICES AGREEMENT

THIS STANDARD CONSULTING AND SERVICES AGREEMENT (“Agreement”) is made and entered into

November 30, 2009, by and between DAZ SYSTEMS, INC., & California corporation, (“DA/") and SOUTHWEST

FRADPRS INC. ("CUSTOMER").

RECITALS

WHEREAS, DA/ isin the busmess of pmwdmg professional cnnsulung software and n:ngnu’.ermtT services; and

WHEREAS, CUS TOMER is in need of certain professional wmuhmg, software and/or-engineering servuces.

which services DAZ is desirous of providing to CUSTOMER

as I'ollows

AGREEM ENT

“D(.hvcr’]blu.s"), as-described in Exhibit A to this Agreement and the At(ached Statement of Werk d'ucd ! lﬂ0/09

2. Performance of Work.
21 DAZ shall perform all work hieréundér in a professional manner.
22 DAZshall perform the Scmces and provide the Deliverables in accordance with the umelable for,

performance set forth in Exhibit A.

m?rete.nnon by.;'
CUSTOMER, to pmvnde the specific services ((hc “Services’ ), did to. deliver the- specific dc.hverables (thu'

- NOW THEREFORE, in consideration of the tutual agreements and covenants contamed herein, the parties 'lgree} A

23 CUSTOMER, al no cost. or charge to' DAZ, shall timely make available to DAZ, all necessary-.§ ,

personnél, data and . : documentation, and such Space (including telcphoue? computer and desk space) - at.
CUSTOMER s sne(s); as’ reasonably requnred by DAZ in order for DAZ to hmcly compléte the performance of' the:

Services dnd to pmv:de the Dehverab]cs hcrcunder

3 Compensaﬁon and‘Ewgenscs

31 In consxderatmn for the Services and the Deliverables provxdcd héreunder by DAZ to';

CUSTOMER, CUSTOMER shall pay DAZ the compensation set forth in Exhibit A.

3.2 CUQT?OMER shail reimburse DAZ for all of its travel., meals, lodging and other direct expenses,
incurrcd in connection with its pcrformancc of the Services and its providing of the Deliverables hereunder; whichjr
" expenses are outside itie scope of tbe compensation provided for in Exhibit A. In the event the CUSTOMER has
discounts or reduced rates al i local hote!l, DAZ agrees to take advantage of said discounts or reduced rates. DAZ;}

shall comply with Customer’s Travel Policy and Per Diem ‘assuming they are not unreasonable. DAZ shall uuh]e'j .

Southern California resources for thé core ERP project |ocatcd in Temeculato mlmmwc travel expenses.

33 CUSTOMER shall pay or reimburse DAZ (al DAZ’s sole dnscrcnon) ‘for all federal, state and local‘

sales, excise, use and sumlar taxes based upon payments made hereunder by CUSTOMER to DAZ

34 CUSTOMER shall pay DAZ for all Services and Deliverables and shall reimburse DAZ lor all"
expenses per the guidelines estabhshed in Section 3.2 of this agreement. . Said invoices are due upon receipt from

invoice daie. i
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4, Acceptanice_and_Warranty,  CUSTOMER shall evaluate all Custom Developed Services

Deliverables. provided hereunder by DAZ and shall submit a written acceptance or rejection (accompanie
detailed explanation) thereof to DAZ within ten (10) calendar days after CUSTOMER's receipt thereof, or the same.
shall be deeined to have been accepted by CUSTOMER without reservation. Conformity to written specifications. of
design criteria (or lack théréof) shall solely delermine CUSTOMER'S right o accept of rejéct any Services or
Deliverables: If properly rejected, DAZ's sole ohligation shall bé to either promiptly fix the Services or Delivetables
in order that they meet the written functional specifications or design criteria therefore, or 10 notify and explain 1o
CUSTOMER that the Services or Deliverables-comply with the writien functional specifications or design criteria’
therefore: If DAZ notifies CUSTOMER that the Scrvices or Deliverabics comply with the written functional-

specifications or design criteria thercfore, arid CUSTOMER does not so agree, then the partics shall attempt to reach. - ‘

dn agrcement regarding that issue. 1f they do nol reach an dgreement within thirty (30) calendar days, then:

d 3 ¢ n"’ﬁh S a@hgﬁ Nt gty e ;@a:;i;ﬂuunvmwmumasc Brinins | v
. ] ' ' with respect to the Services or Deliverables, whether written, oral, express, implicd or -
statutory, including, without limitation, any warranty of merchantability or fitness for any particular purpose.

o

5.  Proprietary Rights.

_ 5.1 DAZ Proprictary Property.  All inventions, discoveries, ideas, developments, technology;.
computer programs and software, formulas, designs, processes, techniqites, know:how.and. works of authorship
including all modifications, enhéncements and/or improvements thereto, whether patentable or copyrightable; oraot
(collectively “Inventions”), made, conceived, reduced to practice or developed by DAZ, at any time or from limeto

time (whether before, during or afterthé icrm of this Agreement), solely of jointly with others, including s a résult:

of the work pérforiicd hereundeér for CUSTOMER, shall be the sale and exclusive property of DAZ to the fullest.
extent permitied by law; and, DAZ shall own all rights, title and interests iri and to all patent rights, copyrighis, mask’

works, Irade secrets and other inieliceiual property rights anctor interesis (colleetively *Rights”) related toy or

associated with, such Inventions. ‘CUSTOMER hereby assigns to DAZ all Inventions and Rights to thie fullest extent:
permiited by law.- . :

5.2 DAZ Background Information.

521 “DAZ Background Information” miaas that portion of DAZ's own proprietary pfgpezéty' :

thal is specifically incorporated by DAZ into the Deliverables or which is required in.order o enable:t
Deliverables to operate in-the intended €nvironment. ' ' :

522 In eoﬁsideration of CUSTOMER's full performance under this Agreement, andupe

receipt by- DAZ of full payment of all ‘monies due hereunder by CUSTOMER fo DAZ, DAZ shall conv
CUSTOMER a non-exclusive,. perpetual, non-ransferable, fully-paid, worldwide, irrevocable right and licenst
use the DAZ Background Iformation. : o
523  Except as expressly provided for in Section 5.2.2 of this Agreerment, CUSTOMER hall.

acquire absolutely no tights, title or intcrests whaisoever in or 16 any of the DAZ Background Infermation of:any.
other “Confidential Tnformation® or proprietary rights or interests or trade secrets of DAZ. The DAZ Backgreund
Information shall be “Confidential Information” of DAZ ‘under the provisions of Section 7 of this 'Agrccnief\if{'
provided, However, that CUSTOMER iy use the DAZ Bickground Information as is féasonably fecessary in order
io srable the Deliverables to operate in the-intended environmint. L

6.  Relationship_of Parties. This Agreement shall not constitute either party as the agent or legaf

répreseniative- of the-other party for any purpose whatsoever nor shall cither party hold itself out as such.. This | -

Agregmerl creales no express or implied relationship of joint venturers, partners, employer and employee, associates .

or principal and dgent between the partics, and both parties are acting as independent contractors and principals: for;

their own accounts. Neither party is granted any right or responsibility for or on behalf of the other or otherwise to -

bind the other. In providing the Services and Deliverables™ hereunder, DAZ shall have sole responsibility for all:
pérsons employed by it in conncction with the performance of such Services and Deliverables; and, DAZ shall:

solely determing the methods, details and means of performing the Services and providing the Deliverables
hereunder. : e
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7. Confidential Information.

71 'DAZ and CUS’FQMER may cach have access (o, and become acquainied with, various
confidential mxd/qr proprictary information (whether reduced to writing or not) of the other, including, but ot
limited 1o, inforination regarding produdts, businesses, operations, modcs and fiethods of conducting business and

. producing and marketing products, employee, customer, vendor and referral source lists, the salaries and terms of

compensation of employees and consultants, trade secrets, copyrighted and non-copyrighted computer software .
programs and other matters, techniques of operation, financial and business struciure, and weaknesses, if any; and

ideas, intelligence, designs, concepls, know-how, data, processcs, improvements, inventions, technology, works of

auﬁlxorsl1ip, compilations of information and other information of a confidential and/or proprietary natire, -
(hereinafter collectively referred to as “Confidential Information™). CUSTOMER -and DAZ hereby acknowledge and-
agree (hat all Confidential Information of the other party shall be deemed to be highly confidential to such other.
party, shiall constitute the other party's trade secrets and shall remain the sole and exclusive property of the othier.
party and that the first parly shall have o proprietary rights, title or interésts therein. CUSTOMER and DAZ shail:
not reveal of disclosé or cause io be revealed or disciosed any Confidential Information of the other, either ditectly
or indirectly, to any other person or eatity (other than iheir own employees and. contractors as reasonably necessary
for the performance of the Services and the delivery of the Deliverables hereunder) and CUSTOMER and DAZ;
respectively, shall fiot use or appropriate any Confidential [nformation of the other in any way, directly or indireetly;.

. either,during the term of .this Agreement, ar. at any. time thereafier, ¢xcept-in accordance with the scope.ofthig. .o oo

Agreement, and $ubjeci to all of the terms and conditions of this Agreement, CUSTOMER arid DAZ shall eacl treat

" the Confidential Information of the other ‘with at least the same degree of care and safeguards that it takes with it

own Confidential Information.

7.2 Notwithstanding the foregoing, neither CUSTOMER. nor DAZ shall have any obligation to keep
confidential or refrain fram disclosing information disclosed by the other party which is (i) part of the public dowdin
at the timé of its disclosure by the other party, or thereafter becomes part of the public domain through no dct 6F
failure to act on the part of the receiving party; or (ii) lawfully and. properly io uch first party's possession ai the

time it is disclosed to-it and is not then subject to restrictions against disclosure by such first party: or iii) lawfully

and properly revealed to such’ first party by any third party not under an obligation of confideniiality to the other
party; or (iv) independently develdped by the first party withaut access to the othier party's Confidential Information.

7.3 Upon termination of this Agreement for any reason, or dt aiy other time that CUSTOMER o
DAZ. dernands, the .other paity shall promptly deliver to the requestisig party all Confidential Information (copies: .
and originalsy of the requesting party as may be in the other purty’s possession or unider its control, CUSTOMER: -
and DAZ shall each honor and abide by the terms of this Agreement notwithstanding the termination. of any business
relationship between CUSTOMER and DAZ. 4 RN

1.4 ‘Thee térms’ and provisions hereof shall be reiroactive to the date thar CUSTOMER of DAZ shail
have-first gaired access (o, received or come into contact with, any Confidential Information of the other party.

75 In the eveni of 4 breach or threatened breach of any of the provisions: hereof, CUOSTOMER arid
DAZ, respeciively, without limiting its rights, shall each be entitled to an injunction restraining the other party from
revealing or disclosing, in whole or in part, any and all Confidential Information protected hereunder. ‘

8. Termination of Agreement.

8.1 CUSTOMER may terminate this Agreement at any time “for cause™ (as hereinafter defined) upon .
giving DAZ at least thirty (30) business days advance written notice thereof; provided, however, that if DAZ shall
cure of commence to cure (and thereafter diligently pursue steps appropriate 10 cure) such default within such timg
period, then, and in that event, CUSTOMER's otice of t¢rmination shall be of no further force and effect, The tefm
“for cause” shall mean a refusal, failure or neglect by DAZ to perform any of its material obligations under thig

Agreement.
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“including all expenses, incurred, performed or delivered through the effective termination date, and all work in

. the subject of a claim of infringement of a United States patent, copyright or other intelieciual or property rig
- DAZ may (i) procure for. CUSTOMER the right 1o coniinue using the Deliverdbles, of (ii). réplace or madi

82  Upon a termination of this Agreement, DAZ shall be paid for all $ervices and Déji\;m{,ﬁ

process and work completed will be delivered to CUSTOMER upon payment in full therefore.

83 - DAZ may terminate this Agreement upon giving written nefice thereof to CUSTOMER, if-
CUSTOMER fails.to pay any fe¢s, compensation er €xpenses io DAZ in accordance with this Agrecment; provided;
however, that if CUSTOMER shall cure such défault within five (5) business days after the giving of such written
notice, then, and i that event, DAZ's riotice of termination shall be of no further force or ¢ffect. -

9, Indernification. DAZ shall defend, indeinnify and hold harmless CUSTOMER, including its officers, . .

directors, employees and agents, from and against any and all claims, actions, liabilities, damages, costs or expenses
resulting from the breach by DAZ of any or all of its represéntations, warrantics, covenants or agrcemenis
hereunder; PROVIDED HOWEVER, t’h‘m‘t_ Section _lO of this Agrcement seis forth CUSTOMER's exclusive remedy
with respeet o infringement claims, and Section 11 of this Agreement sets forth an overall limitation of lability for
DAZ. CUSTOMER shall provide prompi writicn notice to DAZ of.any claim, suit or proceeding from which:

CUSTOMER seeks indemnification, and CUSTOMER shall assist DAZ, at CUSTOMER's own expense, in-

defending any such ¢laim, suit or proceeding.

10. Infringement.  Should the Deliverab]es,'bc:com,e,' or in DAZ’s reasonable opinion be tikely to het:(;f i

Deliverables so as to make. ther non-infringing and providing substantially similar functionality, or arits option,

(iti) terminate this Agreement and refund to CUSTOMER all compensation previously paid by CUSTOMER 16
DAZ hereunder with respect (o the infringing Deliverables. DAZ shall have no tiability for any claim of

infringement 1o the extent that such claim is based upon (i) usé of other than an approved release of the Deliverables, -
(i usc or a combination of the Deliverables with non-DAZ programs or data if such infriingement would be dvoided: -

by riot using or combining the Deliverables with such non-DAZ programs or dats, or (iiiy use of the Deliverables i

a’fhanner other than as represented 10 DAZ. Notwithstanding anything contained ini this Agreeiment to the contrary, -

DAZ shall not be lisble for any claims, losses, damages, charges or-expenses, whether direct or indirect, to the;
extent relating to any allegation or claim of infringement of any non-U.S. patent, copyright or other intellectual or
property tight or interest. : . . : :

1.  Limitation of Linbility, DAZ shall not be respoasible or liable to CUSTOMER for any special, indirdet,

. incidental or ¢onsequential damages, whether or niot the possibility of such damages has been disclosed to. DAZ or

could have been reasonably foreseeni by DAZ arising under this Agreement, whether in contract or tort (including

negligence and strict liability) and including, but not limited to, lost profits, loss of use, 1ost dat or other-econdmic:

loss. DAZ's cumulative liability to CUSTOMER for all claims, actions, damages, losses, liabilities, costs and -
expenses arising out of, or connected with, this Agreement (arising from any cause of action whatseever), or-the .
sale, delivery or use of any Sérvices or Deliverables furnished hereunder, and whether baséd upon breach of

contract; tort; strict liability, warranty, negligence or othérwise, shall in_ fio case exceed the amounts paid by

CUSTOMER to DAZ with réspect to the Services and/or Deliverables ot parts. thereof which form the basis for such -
claim, dction, damage, loss, liability, cost or expense, which in no event, shall exceed the sumi of all monies paid
hereunder by CUSTOMER to DAZ.

12, Non-solicitation and Non-interference, Except as otherwise agreed to in writing between CUS’I‘OMER-
and DAZ, CUSTOMER and DAZ agyees not to, either during the terin of this Agreement or during the two (2) year.

period following any términation of this Agreement, solicit, hire, use, employ, contract with, compénsate or'take
away, Or attempt to selicit, hire, use, employ, contract with, compensate or take away, ditectly or indirectly, in any. -

manner whatsoever, any employee(s) or former employee(s) and/or independent contractor(s) or former indepeadent

contractor(s) (or any of their present or former employees) of Customer.and DAZ and/or any of its affiliates, cither -

for CUSTOMER's and DAZ’s own purposes of for any other person or entity. CUSTOMER "and DAZ heteby

acknowledge and agree thai Customer and DAZ's damages would be extremely difficult if not impossiblé to -
ascertain and determine in the event that CUSTOMER or DAZ should breach the aforementioned prohibition aid .

that, as a result thereof, CUSTOMER or DAZ shall be immediately liable to Customer or DAZ for liquidated
damages in the amount of Fifty Thousand Dollars ($50,000.00) for and as a result of ¢ach such breach.

DAZ SYSTEMS. INC. A Page 4



1018787

. ovérnight delivery or cable and appropriaie eviderices of receipt have been received, (iv) or onthe date’shown o

13. Survival. - Sections 3, 4, 5, 6,7, 8.2,9, 10, 11, 12, 13, 14 and 15 shall survive any (ermination or’e’x'pi‘rf"
of this Agreement. ' '

14, Notices. Al notices heretndér shall be in writing, and shall be personally delivéred or iransmitted by
ielecopier, telex, overnight delivery, or cable or transniitted by postagé prepaid, régistered or certified mail. with
réturn receipt requested,. as eleciéd by the party giving such notice, (0. the party to be notified at the ‘app'r’optiété‘
address for such party as hereinafter set forth, or such other address as such party last provided to the othér by -

- wrillen notice: .

SOUTHWEST TRADERS, INC.: A o " - DAZ SYSTEMS, INC.:

Jeft Allen, President Walter H: Zipperman, President
Southwest Traders, Inc. . DAZ Systems, Inc. :
27711 Diaz Réad 880 Apollo Street, Suite 201
Temecula, CA 92590 : , El Segundo, CA 90245

Fax: (951) 699-5717 Fax: (310) 640-9900

Notices shall be deemed to have been given: (i) on the third business day after posting, if mailed, (i) on the dzi;"e.'dﬁ'{ .
receipt if delivered personally, (iii) on the next business day after transmission if transmitted by telecopier, tel

Reiurn Receipt Card signed by an employee o authorized agent of the party to be served, if sent by registered ot
certified mail, -
15.  Miscellaneous.

15.1  Integration and Binding Effect.

15.11  This Agreement coritains the entirc agreement between DAZ and CUSTOMER: :
supersedes any and all prior and contemporaneous agreements, representations, and understandings of the pait
relating to the subject matter hereof. No oral understandings, statements, promises or - inducements contrary (o the -
ferms of ihis Agrecmeit exist. No amendrhefit, variation or modification of this Agreement shall be binding usle
exccuicd in writing by CUSTOMER aind the President of DAZ. S

1512 No waiver of any provision of this Agreement shall be decried to be a waiver of any. .
other provision, whethier or not similar:-and, no such waiver shall constitute g continuing waivér. No waiver ofany. -
provision hereof, or the granting of any consent contemplated hereby; shall be valid unless in writing and sigied by
the party against whom enforcement of any such variation, modification, Waiver or consent is sough. Ll

. 15.1.3 EachA'i'ndi'vidual executing this -Agréement on behalf of d party io this Agr‘eeiﬁé‘r;f
individually represents and warfants that he or she has the authority to do- so and the power to ‘entér intd-this
Agrecment on behalf of such party and to bind the party for whom he or she is signing. Lo

152  No Assignment. Neither party shall have any right or ability to assign, ransfer or sub]icense"any:
obligations or benefit under this Agrezment without the written conseit of thé other (dnd any such atiempt shall be
void), except that a party mdy assign anid iransfer {his Agreement and its rights and obligations hereunder 10 any.
third party who sucteeds to substantially ail of its business or assets. o

153  Severability. If any term, provision, covenant or condition of this Agreement is held by a court
of competent jurisdiction to be invalid, void or uncnforceable, the remaindér of the provisions shall remain-ia fill”
force and effect and shall in no way be affected, impaired or invalidaied. o

154  Construction. Headings hercin are for convenience of reference only and shall in no way affc’c_t:
interpretation of this Agréement. Unless the context clearly requires otherwise, (i) the plural and singular numbers
shall each be deemied to include the other; and (ii) the masculine, feminine, and oeuter gendeérs shall éach be deemied

16 include the others. No provision of this Agreement shall inure (o the benefit of any third patties $0 as (o consttulé
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dre caused by occurrences {collectively, “Force Majeure  Conditions™) beyond. the reasonable control .

" Name: Walte%%&rmaﬁ : ' Name:ll\c}f Allen

any such person a third-party beneficiary of this Agn.cmcnl This Agreement shall be construed wn‘nout mgur- -
any presumption ar rule requiring construction against the drafting pany :

155  Further Acts. The partics hemby cach agncc to execuie such other documents and pcrfnrm sucit
other acts as may be nccesswry wor desirable to camry out xhu purposes of this Agreuncm :

15.6 Countergarts. This Agrecment may be execuled in counterparts, each of which shall be decmed‘
to be an original but all of which togethér shall constitite ofe and the same instrument. Signatures execulmg thw(
Agrecment may be dclnvered by facsimile Uansm:ssmn N

157  Attorneys’ Fees. [t any action al law or equity, mcludmg an action for declarutory rcllef 8.
brought to enforce or interprel the pravisions of this Agreement, the prevailing party shall be entitled to reasonablé -
altorneys’ fees, which may be sct by the court in the same action or in a separate action brought for that purpose; ‘find’
casts, including expert’s witnesses fees and out-6f-pocket casts. in addition to any other relief to which that partyi'
may be enmlcd. subject to the limitation of Liability prows:ons sel forth in Section 11, e

158 Fore¢ jeure. Any delays in or failure of performance by clthcr CUSTOMER or DAZ, mhur; ;
than payment of money, shall not constitute & default if and to the extent that those delays or failures of performi

CUSTOMER or DAZ, as the.caise may be. These occurrences.include, without timitation: Acts of God of a pab
enemy; expropriation of confiscation of facilitiés; cumphance with any order or request of any governmeénial
authority; acts of war: rebellion. or sabotage or resulting damage; fires, floods, explosions and accidents; fabor.
difficulties or riots or strikes or other concerted dcts of workmen, whether direct or indirect; acts of third pames,

transportation difticulties, inability to obiain equipment, moterials or qualmud Tabor sufficient to fill orders; ot 'any -
other causes, whether or not of the same class or kind as these, which are not within the control of CUST OMLR OF
DAZ. respectively, and which by the exercise of reasonable diligence, CUSTOMER or DAZ, respectively, 18 uil ,1e]

‘to prevent. Force Majcure Condlitians shall not relieve a party of habalny in‘the event of its failure o use reasonable;

diligence to reniedy the probleém.

15.9 Cnh(’orgm Law. This Agreement shall be governed by, interpreted under, and canstrmd in
accordance with, the laws of (he State of California, without regard o its conflicls of law provisions thercof. '

IN WITVESS WHEREOF the pames have caused this Agreement to be duly execuied by lhc1x~
respective otﬁcu:, us of the date first wrilten ubove. S

o

SLOMER: Southwest Traders, Inc.

By: Do .

b~

Dale:

Tie: Presideg " ‘ Title: President :
m/ (1 J Zl : Date: \\\50 lZOUq;
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EXHIBIT A

DUTIES OF DAZ’ ' !

Description of duties that DAZ is going to perform and referenced in the Satement of Work, The Statement of

Work dated Navember 30%, 2000 is aflached to this agrecment.

RATE SCHEDULL
Name of Personinel Provided: ' Praject Manager
Billing Rate:  ~ , $175 per huur, $1400 ypical duy
Nare of Personncl Provided: Oracle Functional Consultant
Billing Rate: ' $150 par howr. $1200 typical duy
Name of Personnel Provided: Technical Consultant
Billirig Rate - hlénde: o ’ : $100-per hour, $RON typicat day
Nanie of Personnel Provided: DA
Billing Rate - biéhidcd: , ‘ ©$420 per hoar. $960 1ypical diy

The wtached PDF dictails the anticipaied DAZ und Customee labor for this projecs.

X

.Southwe—-sz-fraderrs
Phased Staffing 11.2

Clicn acknvowiedgement:

17a7 SYSTEMS. NG ' Fage T
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 10/01/13 ‘ | DEPT: 17
HONORABLE Richard E. Rico JUDGE|| A. | ORTIZ , DEPUTY CLERK
HONORABLE JUDGE PRO TEM : ELECTRONIC RECORDING MONITOR
12 C. ELLIS, C.A. Deputy Sheriff{| NONE Reporter
8:31 am|BC506710 | Plaindff

v Counsel K. BRUCE, (X)
SOUTHWEST TRADERS INC

Vs ‘ " Defendat  C. SARGENT, (CT. CALL)
DAZ SYSTEMS INC ET AL Counsel o

)
NATURE OF PROCEEDINGS: ¢

PETITION OF DAZ SYSTEMS, TO COMPEL ARBITRATION AND
STAY THE PENDING ACTION:

The matter is called for hearing on defendant DAZ
Systems, motion to compel arbitration and stay the
pending -action.

The court's tentative is ‘adopted as its order as
follows:

Southwest Traders, Inc. ("plaintiff") brought this ac
action against DAZ Systems, Inc. ("DAZ") and Systems
Technology Associates ("STA") for (1) Negligence; (2)
Beach of Contract; (3) Breach of Express Warranties;
(4) Breach of the Implied Covenant of Good Faith and
Fair Dealing; (5) False Promise; (6) Fraudulent Deceit
and Intentional Misrepresentation; (7) Negligent
Interference with a Contract (8) Negligent
interference with Prospective Economic Relations; (9)
Intentional Interference ith Prospective Economic
Relations; (10) Intrusion into Private Affairs and
Conspiracy to Commit Intrusion; (11) False .
Adertising; (12) Unfair Business Practices; and (13)
Fraudulent Concealment. Plaintiff claims that
defendants used inside information to underbid an
information technology contract and warranty agreement

' |that defendants never intended to fulfill, the

o requested millions of dollars in additional payment
- and never fulfilled the contract.
@ '
@ | MINUTES ENTERED
= _ . Page . 1 of 9 DEPT. 17 10/01/13
P ‘ ‘ 4 COUNTY CLERK
- »

o

}—-)

(q’v.)
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 10/01/13 ' DEPT. 17
HONORABLE Richard E. Rico JUDGE| A. ORTIZ DEPUTY CLERK
HONORABLE. ' JUDGE PRO TEM ELECTRONIC RECORDING MONITOR ‘
t2 C. ELLIS, C.A. . DepuySherifi| NONE Reporter
8:31 am|BC506710. ' f " Plaintiff

Counsel K. BRUCE, (X)

SOUTHWEST TRADERS INC

Vs Defendant  C. SARGENT, (CT. CALL)
DAZ SYSTEMS INC ET AL Counsel
NATURE OF PROCEEDINGS: :

DAZ moves to compel arbitration on the grounds that on
11/29/09, plaintiff and DAZ entered into a Standard
Consulting and Services Agreement for DAZ to provide
plaintiff certain services and deliverables.

(Complaint paragraph 16; Arnold Declaration, Exhlblt
1l.) Section 4 of he agreement provides:

ACCEPTANCE AND WARRANT. CUSTOMER shall evaluate

all Custom Developed Services and Deliverables :
provided hereunder by DAZ and shall submit a : ¢
written acceptance or rejection (accompanied by -
detailed expanation) therof to DAZ within ten (10)

calendar days after CUSTOMER's recipt thereof, or

' the same shall be demed to have been accepted by

CUSTOMER without reservation. Comformity to

written specification or design criteria (or lack

thereof) shall solely determine CUSTOMER's right

to accept or reject any Services or Deliverables.

If properly rejected, DAZ's sole obligation shall

be to either promptly fix the Sexrvices or .
Deliverables in order that they meet the written '
functional specification or design criteria : :

therefore, or to notify and explaint to CUSTOMER

that the Services or Deliverables comply with the

witten functional specifications or design

criteria therefore. If DAZ notifies CUSTOMER that

the Services or Deliverables ompy with the written

functioinal specifications or design criteria

o therefore, and CUSTOMER does not so agree, then Co
the parties shall attempt to reach an agreement T

.
o) . ,
= o o » g MINUTES ENTERED
- h ] Page 2 .Of 9 DEPT. 17 - 10/01/13
S | ~ : COUNTY CLERK '
20w . ,
~f (_:\
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 10/01/13 ' . DEPT. 17
HONORABLE Richérd E. Rico JUDGE| A. ORTIZ DEPUTY CLERK
HONORABLE ‘JUDGE ‘PRO TEM ELECTRONIC RECORDING MONITOR |
L2 C. ELLIS, CA ' Deputy Sheriff|| NONE : Reporter
8:31 am|BC506710 " Plaintiff

Counsel K. BRUCE, (X)
SOUTHWEST TRADERS INC

VS , Defendat  C. SARGENT, (CT. CALL)
DAZ SYSTEMS INC ET AL - ' " Counsel’
NATURE OF PROCEEDINGS:

regarding that issue. If they do not reach an
agreement within thirty (30) calendar days, then
either party may thereafter terminate the
‘negotiations and require the THE ISSUE BE
SUBMITTED TO ARBITRATION IN LOS ANGELES COUNTY
CALIFORNIA, IN ACCORDANCE WITH THE RULES OF THE
AMERICAN ARBITRATION ASSOCIATION. DAZ makes no
other representations or warranties with respect
to the Services or Deliverables, whether written
oral, express, implied or statutory, including,
without limitation, any warranty of
merchantability or fitness for any particular
purpose.

(Arnold Decleration} Exhibit l, p.2, section 4.)

Further, DAZ claims that defendant David Gilles,
currently an employee of DAZ and former employee of
plaintiff, separately signed an arbitration agreement
with plaintiff and joins in on this arbitration
petition. (Gillies Declaration paragraph 3, Exhibit
A.) This agreement provides that plaintiff and Gilles
agreed to arbitration "all disputes that may arise out
of the employment context."(Id.)

DAZ argues that the complaint concerns the Services
and/or Deliverables being non-complaint with
plaintiff's expectations. Thus, the parties' contract
requires arbitration of this dispute. Also, the
Gilles: agreement requires arbitration of all disputes
related to his employment The clalms alleged in this

MINUTES ENTERED
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action tie Hirectly to actions Gilles purportedly took
as plaintiff's employee. (Complaint paragraphs 13, 14, a
20, 36.)

In oppostion, plaintiff argues that the arbitrations ' t
agreement does not encompass the allegations in the : Y
complaint. Also, even if some of the claims are .
arbitrable, those that are not must be resolved in i
court before the others can be arbitrated. Further, .
even if the court finds that the allegations are to be ‘
within the arbitration provision. DAZ has waived ;-
and/or repudiated its right to arbiter by not g '
commencing arbitration as the contract requires. In
the alternative, .if the court finds that the claims
are arbitrable, and that DAZ still has the right to
demand arbitration, then the petition is the first
attempt by DAZ to negotiate with plaintiff, then the
30-day period of informal resolution is required
before DAZ can demand arbitration. '

In the complaint, it is alleged that plaintiff decided ke
to upgrade its distribution software and computer : ‘ u.
system in February 2009 and solicited proposals form : :
various business solutions technology companies.
(Complaint paragraph 12.) Plaintiff hired defendant
Gillies to run a request for proposal process. »
(paragraph 12.) Third party Retalix submitted a - -
proposal, which plaintiff was considering. ‘
(paragraph 12.) Oracle expressed an interest in the
& contract and indicated that in order for plaintiff to
use the Oracle software. (paragraph 13.) DAZ submitted

I ficw)
- O : ' ‘ MINUTES ENTERED ‘
< , ' Page 4 of 9  DEPT. 17 10/01/13
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a proposal. (paragraph 13.) Unbeknownst to plaintiff,
Gillies was secretly sharing information, including
the Retalix bid, with DAZ to ensure that DAZ underbid
the lowest offer and secured the contract. ‘
(paragraph 13.)

DAZ intended to take advantage of its secret relation
with Gillies in order to intentionally underbid

a contract. (paragraph 14.) "DAZ has intentionally
quoted a price and scope to work that it knew would
not provide SWT with the system it needed with the
intention of continuing 1l:0 wrongfully up-sell SWT
after .securing the contract by demanding additional
payment for work that should have been included in
DAZ'S bid and/or DAZ had represent to be covered by
warranty, until SWT finally had received and paid for
the system that it needed." (paragarph 14.) The parties
entered into the contract on 11/30/09. (paragraph 16,
Exhibit 1.) There are numerous allegations of how DAZ
breached the agreement, including that "DAZ never was
able to sucessfully implement the system that it had
contracted with SWT to deliver and failed to ever
complete the final phase of the project..."
(paragaraph 20, see also paragraphs 14-24.) Plaintiff
suffered various losses. (paragraphs 25-31.) DAZ
refused to resolved its failure to implement the
Oracle system for plaintiff and has instead continued
to demand payment for services that should have been
performed under the argeement. (paragraph 32.)
Plaintiff terminated the agreement on 1/17/12.

competing proposals and induce plaintiff to enter into

Page 5 of. 9  DEPT. 17
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(paragraph 33.) Claims based on the foregoing
allegations seem to clearly fit under the terms of the
arbitration agreement.

However, there are also other allegations of
wrongdoing that are not covered by the arbitration
agreement. For instance, it is alleged that DAZ also
breached the non-solicitation and non-interference
clause of the agreement by hiring Gillies and using
the confidential information which Gillies gave to
plaintiff. (paragraphs 34-36.)

The complaint contains causes of action for: (1)
negligence; (2) breach of contract; (3) breach of
express warranties; (4) breach of the implied
covenant of good fair dealing; (5) false promise; (6)
fraudulent deceit and intentional misrepresentation;
(7) negligent interference with a contract; (8)
negligent interference with prospective economic
relations; (9) intentional interference with _
prospective economic relations; (10) intrusion into
private affairs and conspiracy to commit intrusion;
(11) false advertising; (12) unfair business
practices; and (13) fraudulent concealment.

The first through third causes of action for (1)
negligence; (2) breach of contract; (3) breach of
express warranties are covered under the arbitration
agreement because they are based on DAZ's alleged
failure to implement the subject system.

MINUTES ENTERED
Page 6 of 9 DEPT. 17 10/01/13
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Part of the fourth cause of action for breach of the
implied covenant of good fair dealing is covered by
the arbitration agreement (paragraphs 79-80) and part
of the claim is not :(paragraphs 77-78, concerning
DAZ's alleged relationship with Gillies).

The fifth through thirteenth causes of action are not
covered by the arbitration agreement. They are based
on DAZ's alleged fraud (false representations that it
had the skills, knowledge, and experience to
implement the software) and based on DAZ's secret
relationship with Gillies.

Thus, -.the court will GRANT the motion. to compel
arbitration as to the first, second, third, and part
of the fourth causes of action and STAY this action
pending arbitration.

Plaintiff also makes the argument that if some claims ;
are arbitrable, the non arbitrable claims must be ' ‘
heard by a judge before the other claims can be K
arbitrated. (Opposition p. 5.) Plaintiff cites no

authority for the proposition that the claims must be

litigated first before arbitration can commence.

Plaintiff also makes the argument that DAZ waived its
right to arbitration under the contract. This
argument is unpersuasive because there is no
indication that DAZ waived any rights to compel
arbitration. After the filing of this lawsuit on
4/22/13, counsel for DAZ contacted plaintiff's counsel

: | MINUTES ENTERED
Page 7 of 9 DEPT. 17 -1 10/01/13
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regarding arbitration on 6/21/13, which plaintiff
refused. (Motion- Sargent Declaration paragraphs 2-3,
Exhibits 1 and 2.)

Further, plaintiff argues that if DAZ has not waived
its right to initiate arbitration, then the court
should treat the motion to compel arbitration as the
first notice by DAZ triggering the 30 day informal
negotiations period. (Opposition p. 7.) First of all,
it has been over 30 days since the petition to compel
arbitration was filed. It seems that in light of
plaintiff's allegations, attempts to resolve these
issues have already failed prior to the filing of this
action. Even if not, the parties are always free to
resolve the matter on their own at any time.

GILLIES

The petition to compel arbitration is not brought b
Gillies. It is stated very briefly that Gillies "joins
in" on DAZ's petition. However, there is very little
discussion about the claims against Gillies and the
arbitration agreement. (Motion pp. 2-3.) Plaintiff's
opposition fails .to address this issue at all.
Howevar, it does appear that the claims against
Gillies are subject to arbitration. The arbitration
agreement between plaintiff and Gillies is fairly
broad and relatés to any disputes that may arise out
of the employment context. Clearly the claims agalnst
Gillies relates to the "employment context "

S S MINUTES ENTERED
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It is noted however that the arbitration agreement
submitted by Gillies is unsigned. He has declared that
"to the best of [his] recollection, [he} executed an
Arbitration Agreement with SWI" but that he only has
an unsigned copy in his possesion. (Gillies
Declaration paragraph 3.) It is unclear whether this
is sufficient. The issue has not been sufficiently
addressed by any of the parties. :

The petition to compel arbitration is only be granted
as to'DAZ and denied subject to further argument as to
Gillies.

DAZ's petition to compel arbitration is GRANTED as to
the first, second, third, and part of the fourth
causes of action. The action is STAYED as to the
remaining claims. Gillies' "joinder" to DAZ's
petition to compel arbitration is DENEIED without .
prejudice.

Notice waived.
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INTRODUCTION

Should a party which agreed to a settlement in which it received the benefit of over §1
million of work be able to renege on the settlement, and the settlement have no force or impact
whatsoever protecting the other party, which faithfully performed the settlement terms for six
months? Of course not. Should the protections of a limitation of liability clause that sophisticated
entities negotiated for and agreed to in writing be disregarded on claims which are really in the
nature offsets against those moniés owed? Of course not. DAZ Systems, Inc. moves for summary
judgment to enforce the Settlement Agreement it had with SWT, or alternatively, moves for
summary adjudication cohsistent with the Limitation of Liability in its written agreement with
SWT. |

STATEMENT OF FACTS

1. DAZ Systems, Inc. (‘DAZ”) has become well-known for its success in the
business of implementing Oracle eBusiness suite software, providing integration services for said
software, and reselling Oracle software to commercial customers. Zipperman Decl., {§2-3, Ex.
B. DAZ is one of the most highly regarded Oracle value-added partners and has received
multiple awards for its successful implementations throughout the United States. Id., 2.

2. Southwest Traders, Inc. (“SWT”) is in the trucking and delivery logistics businesé
with warehouses in multiple locations throughout California and other states. Id., 15.

3. SWT elected to directly purchase the relevant computer software directly from
Oracle and to directly phrchase the relevant computer hardware directly.DAZ was neither‘ a
'reseller nor did it make any commissions or receive any compensation f01; the sales of software
and/or hardware which were chosen by SWT with the paﬁies it elected to do business. Id., 1]3;
Gillies Decl., 16. |

4. DAZ and SWT’s agreement for DAZ’s work implementing SWT’s Oracle System
is the 2009 Standard Corisulting' and Services Agreement (“Cﬁ” or the “Agreement”), and a
November 2009 Statement of Work (“SOW”), that Exhibit A to the CSA. Zippefman Decl. Exs.
C-D; see Gillies Decl;, 1932-34. As explicitly stated in the SOW, SWT was responsible for

procuring any and all hardware and third party software for the implementation:

DAZ Mot. Summ. J. 1 ADRS Case No. 14-5289-DAH




1 (a) Items Out of Scope: “2. Installation of hardware, network equipment (cables, etc.),

2 and PC workstations,” id., Ex. D at p. 15 (Project Scope — Items Out of Scope), § 2

3 | (b) Items Out of Scope: “4. Additional costs due to qualityiand/or performance issues

4 with third party software, id. at § 4. ’

51 (c) “All Server software will be installed on appropriate hardware by Southwest Traders,

6 | Inc. This includes 3™ party software such as Veritas, EMC, etc.,”, id, at p. 24

7| " (Software Installation, Hardware and Software Environment), § 1;

8 (d) “Southwest Traders, Inc. is responsible for ensuring the availability and reliability of

9 the hardware, operating systems,'and network configuration prior to installation of the
10 | Oracle software and for the duration of the project,” id. at § 3.

11 | See Gillies Decl., §]35-36. DAZ also states it does not have control over third party software

12 | and hardware used by said customer as it pertains to the SOW: “[t}he reliability and robustness

Se
é § 13" | of hardware, third party software and Oracle Applications and databases . . . are not within the
é ::?i 14 | control of DAZ.” Zipperman Decl., Ex. D at p. 22 (Project Assumptions), § 8. The role of DAZ
g g 15 | was as was specifically set forth in the Agreement and the associated SOW.
? 16 5. The Agreement states that . . . DAZ’s sole obligation shall be to either promptly
17 | fix the Services or Deliverables in order that they meet the written ’functional specifications or
18 | design criteria iherefore, or 50 notify and explain to CUSTOMER that the Services or
19 | Deliverables comply. . . .” Zipperman Decl., Ex. C, J4.
20 6. DAZ obtained the relationship with SWT because Oracle recommended DAZ to
21 |its client (SWT) and introduced DAZ to SWT. Zipperman Decl., §4; Gillies Decl., §20. SWT
22 |wasa sbphisticated client who negotiated all aspects of who would do what and in chose to
. 23 |divide responsibilities so that hardware was with one company (STA), computer software was
z 24 | with another company(Oracle) and services were with DAZ. Zipperman Decl., 14; Gillies Decl.,
E 25 | 9932-34. '
—

26 7. As set forth in the CSA and SOW, DAZ entered into an agreement with SWT at

i

27 | the end of 2009 (specifically-November 30, 2009) when SWT had seven warehouses, in
28

DAZ Mot. Summ. J. -2 ADRS Case No. 14-5289-DAH



1 | Tolleson, Temecula, Houston, Stockton, Dallas, Fresno, and Denver. Zipperman Decl., Ex. D at
2 | p-3 (Project Overview). '

3 8. Almost immediately SWT ran into hardware issues with STA (whom SWT also
4 | sued) and software issues with Oracle (which SWT also asserted claims against). Zipperman

5 | Decl., §5; Gillies Decl., §]44-47.

6 9. From the start, STA had mismatched the computer ha}dware and other equipment
7 | required to achieve success with an enterprise-class software system such as that provided by

8 Oraqle and certain finger-pointing occurred by and between SWT, STA as to hardware and STA
9 | and Oracle as to Asoftwar.e and at one point even the original equipment manufacturer (H?) was
10 | part of the controversy. Zipperman Decl., {5; see Gillies Decl., 148. During this time DAZ was
11 | providing services to SWT and at no time in 2009, 2010, or even into 2011 did SWT assert any
12 | claims against DAZ (and SWT paid without dispute the list of invoices billed by DAZ through |
13 | that period of time as shown in the Zippermaﬁ Decl., Exhibit E). Zipperman Decl., {5; Gillies
Decl., 161-62. |

15 10.  Over time, as between SWT, STA, HP, and Or‘acle, they came to realize that the

Computerlaw Group LLP
www.computerlaw.com™
—t
S

16 | communication board protocol sel.ected by SWT with the help of STA was incompatible with the

17 | Oracle database software selected by SWT with the help of Oracle. Zipperman Decl., §6; Gillies

18 | Decl., §148-53. DAZ had no role in any of this and no complaint was ever levied by SWT

19 | against DAZ for any of these hardware or software issues and ho fault was found with_any of the

20 billing that SWT paid to DAZ. Zipperman Decl., 6. Furthermore, during the.opération of the Go
21 | Live process for the accounting and billing applications, SWT was notified by both Oracle and
22 | DAZ that the hardware was inadequate to support the ongoing operations. Zipperman Decl., §6;

" 23 | see Gillies Decl., ﬂ48. DAZ recommended SWT purchase additional network switches and

~ 24 | hardware disk space. SWT eventually purchased.the network switches but refused to purchase |

-~ 25 | the additional disk needed to run the operation. Zipperman Decl., §6. There were numejrous

- 26 conversations with SWT to this affect and the Director of IT agreed that additional hardware was

27 |needed. Id. However, SWT Senior Management chose to ignore this request and could not scale

28 | properly to service their business needs. Id.; Gillies Decl. 1]54-60.
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11.  Asit turned out, continuing issues existed with the computer hardware that SWT
selected with STA’s assistance; neither STA n;)r SWT were able to scale properly, and these
issues continued to generate problems t&oughout the course of the relationship (and for which
litigation was filed by SWT against SWT in the Los Angg:les Superior Court in Case Number
BC506710). Zipperman Decl., §7, Ex. F; see Gillies Decl., 153, 61-62.

" 12.  Inaccordance with the Agreement, and specifically in accordance with the SOW,
and the express scope of work set forth therein, DAZ did successfully install multiple Oracle
modules. Zipperman Decl., 8. At"the poiht of testing ce'rtair_llmodules, it became clear to DAZ
that there were continuing hardWare issues and coﬁtinuing other problems that would have to be
resolved before “go live” (where things move from the “sandbox” to the actual “live production
system” occur) and DAZ recommended against the “go live” decision that SWT made via its
President (Jeff Allen, who signed the Agregment—) that SWT should (and did) simply assume the
risk of doing so. Id.; Gillies Decl., §{54-58. This is a client decision and one that rarely (if ever)
gets made as against the recommendation of DAZ and DAZ had SWT sign off that it was
expressly accepting the risk thereof as set forth in the Zipperman Declaration, Exhibit F.
Zipperman Decl., 8.

13.  DAZ continued to believe that more testing was needed and that more “sandbox”
work should be done before taking the risks that Mr. Allen (who later was fired by CEO Ken
Smith for so doing) took on behalf of SWT. Id., {9. ‘Indeed, Mr. Allen decided for SWT to put
timing both-ahead of testing and ahead of quality that could have been obtained through more
“sandbox” activities which could have “shaken out” all issues well before any trucker or logistics
person at SWT were confronted with “computer glitches” and the like. Id; see Gillies Decl.,
7195458

14. ~ DAZ CEO Walt Zipperman personally discussed numerous times with Greg Fazio
and with David Gilles (who was then working for SWT and who later resigned from SWT and

‘who was hired, with the consent of SWT, by DAZ tcz continue fo work for DAZ on the Oracle

implerﬁentation at SWT), each of whom also believed it was a flawed idea for the first “Go-

DAZ Mot. Summ. J. 4 ADRS Case No. 14-5289-DAH
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Live” to occur and that Mr. Allen had vetoed their vote on the matter as well. Zipperman Decl.,
910; Gillies Decl., 48, 56. |

15. DAZ’s recommendations to Jeff Allen and to the entire SWT team could not have
been clearer the “go-live” should not have occurred and that more “sandbox” testing was
required and confirmations by emails and in ink-signed writings (one of which SWT CFO Mr.
Biedermeiep signed using the script “Mickey Mouse™ as shown in Exhibit G) were .ignored.
Zipperman Decl., 11. |

16.  Knowing the risks of this “going live”, SWT’s former president, Jeff Allen,
ignored precautions and continued with the “going live” and the result turned out to be a disaster
for SWT in terms of invoicing that did not print correctly which, it was learned, slowed the
accounts receivable and collection cycle for SWT. Id,, § 12. DAZ called out that the invoice that
client gets paid is not readable should be fixed prior to going live. Id SWT ignored that
recommendation, specifically Mike Biedermeier and Jeff Allen of SWT ignored DAZ on this
point. Id. DAZ was not responsible for this decision nor did DAZ cause any of the underlying

problems which gave rise to this. Mr. Allen stated specifically that he viewed the invoices as

‘being “intelligible enough” to justify billing, invoicing and collecting even though he did not

apparently check on that with Mr. Smith (CEO of SWT) or with any of SWT’s customers '(one,‘
some or severél of which apparently disagreed with that assessment). Id. In all events, DAZ was
against SWT taking the risk that Jeff Allen elected to take on behalf of SWT. Id.

17.  DAZ worked in good faith to help SWT resolve the issues and DAZ continued to
do so even in the face of SWT slowing payments to DAZ and then stopping payments altogether.
Id. {13; see Gillies Decl., §§62—66. On June 13, 2011, SWT made a written settlement offer to
“absolve DAZ of any liability” on two conditions, which DAZ accepted in writing on July 5,
2011. Zipperman Decl., 13, Ex. H. The terms of the Settlement were that DAZ continued to

provide services and other support while DAZ wrote down over $497,000 in bad debt of billings

 and was willing to also write off additional invoices (that now total over $475,000 further

without accrued interest) so long as SWT timely paid the adjusted balances on its account.

Zipperman Decl., §13, Ex. H. In furtherance of this negotiation and settlement, SWT’s CEO,

DAZ Mot. Summ. J. 5
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DAZ Mot. Summ. J. ' 6

Ken Smith, and Mr. Zipperman spoke at least five times, after DAZ’s written acceptance, on July
6, 2011, and throughout the six months that DAZ performed the conditions of the Settlement
Agreement (oﬁ September 30, 2011, November 17, 2011, December 17, 2011, and December 20,
2011). Zipperman Decl., {13.

18.  While DAZ performed, SWT failed and refused to do so. It stopped 'payments,
and did not respond to Mr. Zipperman’s calls and emails. jd., 913. Accoréiingly, by mid-January
2012—all support and service work by DAZ transferred back to SWT. Id

19. The Agreement also provides that “DAZ may terminate this Agreement upon
giving written notice thereof to [SWT], if [SWT] fails to pay any fees, compensation or expenses
to DAZ in'accordanc'e with this agreement][,]” provided that SWT fails to cure the default within
ﬁve business days. Zipperman Decl, Ex. C., {8.3. After DAZ was terminated the Agreement in
January 2012 by SWT, DAZ did not hear from SWT until the Superior Court litigation was filed
in 2014: there was no cure by SWT. Zipperman Decl., {13, 19. |

20.  Because tﬁe Agreement contains a detailed arbifration clause, the Superior Court
agreed with DAZ’s Petition to Compel Arbitration and this matter was put before ADR Services,
Inc. Id., q14. |

ARGUMENT

The claims against DAZ are without merit, the settlement achieved in 2011 bar all the
claims, and the express acceptance provisions in Paragraph 4 of the Agreement, the termination
brovisions of Paragraph 8 of the Agreement, the limitation of liability provisioﬁs under
Paragraph 11 of the Agreement, and the integration clause of Paragraph 15 of the Agreement all

bar any of the remedies which SWT is now wrongly claiming against DAZ.

L. AN ENFORCEABLE SETTLEMENT AGREEMENT REQUIRES SUMMARY JUDGMENT.

A. DAZ Accepted a Settlement
Proposed by SWT Which DAZ Performed Under.

Summary judgment is proper on the grounds that SWT settled the claims alleged in its
First Amended Complaint. Specifically, the Settlement Agreement offered on June 13, 2011 in

Ken Smith’s letter provided:

ADRS Case No. 14-5289-DAH
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1. Southwest will absolve DAZ of any liability, including potential insurance
subrogation claims, so DAZ may focus on fixing Southwest’s system and
delivering the items for which Southwest contracted, provided that:

a. DAZ cooperates with Southwest and its team to help bring Southwest a
faster resolution within an agreed upon time frame; and

b. we further discuss payment terms for work whlch is/was outside thc
scope of the original contract and not warranty work.

Zipperman Decl., Ex. H; see Am. Compl., { 21. ThlS was an offer for settlement to DAZ with

two conditions, for support and payment.
offeror.” Coml. Cas. Ins. Co. v. Ind. Acc. Com., 116 Cal. App. 2d 901, 907 (1953). “A contract in

Civ. Code § 1626; accord Estate of Klauenberg, 32 Cal. App.3d 1067, 1071 (1973). DAZ
',accepted this offer by communicating acceptance in its July 5, 2011 response in writing by CEO
Wa_lt Zipperman, who wrote “We at DAZ appreéiate the effort that you hav)e made to have an
open discussion about the ORACLE Implementation at Southwest and we welcome a non-legal
aﬁproach; we accept your letter as a statement that Southwest has no intention of ﬁ'liﬁg suit
against DAZ and it s@mpl‘y wants to work together with DAZ to resolve outstanding matters,”
Zipperman Decl., Ex. H.

Moreover, “[p]erformance of the conditions of a probosal, or the acceptance of the
consideration offered with a proposal, is an acceptance of the prbposal,” Cal. Civ. Code § 1584
(2016)! DAZ performed both of the conditions M. Smith stated. DAZ and SWT agreed for DAZ
to provide SWT support while SWT arranged for the hardware needed for scalability and for
DAZ to write down over $497,000 in bad debt billings, and additional invoices now totaling
$475,000, before interest. Zipperman Decl., 13, Ex. H and Ex. E. DAZ performed on the terms
of SWT’S settlement offer for over six months, from July 2011 through mid-January 2012. Id.,
{113. Mr. Zipperman and Mr. Smith spoke at least five times over that period, on July 6, 2011,-
September 30, 2011, November 17, 2011, December 17, 2011, and December 20, 2011 to further

this mutual resolution. Jd.

. “In order to constitute a contract, the acceptance of an offer must be communicated to the

writing takes effect upon its delivery to the party in whose favor it is made, or to his agent.” Cal.

DAZ Mot. Summ. J. 7
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|| terminated in accordance with Paragraph 8.3 of the Agreement in January 2012.

) . ‘

The parties; accord ended not because of DAZ, but when SWT failed to perform its end
of the bargain, failing to pay the adjusted balances on its account, and refusing to respond to
DAZ. Zippermén Decl,, ﬂl3, 19. DAZ performed the conditions of SWT’s settlement proposal,
resulting in an enforceable Settlement Agreement in addition to the written acceptance.

The communication of acceptance, and performance by DAZ, resulted in an enforceable

Settlement Agreement where SWT absolved DAZ of any and all liability.

B.  SWT’s Claims Are Within the Scope of
The Agreement Absolving DAZ of Liability.

Despite this Settlement Agreement absolving DAZ of all ﬁability, SWT brought this
action on April 22, 2013 and filed an amended complaint on October 10, 2013. SWT’s claims are
based on alleged conduct that occurred before SWT’s offer and DAZ’s performance. SWT’s
causes of action allege a failed implementation of an Oracle system by November 2010, Am.
Compl., §121-22, resulting in “six straight months of losses from November of 2010 through
April of 2011,” Am. Compl., §22. These allegations are squérely within the scope of its
settlement agreement to “absolve DAZ of any liability.” Zipperman Decl, §15. The settlement
bars litigation in the first place and the arbitration clause barred litigation against DAZ as well
but SWT ignored both and now seeks to claim against DAZ matters that were all expressly

accepted by Mr. Allen as President of SWT.

II. THE SETTLEMENT. ENTITLES DAZ TO SUMMARY JUDGMENT;
FAILING THAT, DAZ WILL SEEK AMOUNTS OWED UNDER THE INVOICES.

As a result of this enforceable Settlement Agreement and performance by DAZ, DAZ is
entitled to enfdrcement of the Agreement through the grant of summary judgment as to of all
SWT’s claims in DAZ’s favor. The Appendix presents a selection of communications
documenting DAZ’s meetings, letters, and emails throughout 2011 to resolve the dispute, during
which time SWT never took up on its 30-day right to resolve in arbitration during contract
performance, resulting in waiver of all further remedies. Zipperman Decl., Ex. C at p. 2
(Acceptance and Warranty), § 4. By refusing to make timely payments (and especially after

negotiating a compromise thereof as set forth above), the services and support by DAZ

DAZ Mot. Summ. J. 8 ADRS Case No. 14-5289-DAH
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{III. ~ THE LIMITATION OF LIABILITY CLAUSE IN THE AGREEMENT

At this time, in the interests of swift resolution, DAZ is willing, for purposes of this post-
settlement motion, to walk away from financial collection of the invoices SWT was supposed to
pay. However, absent summary judgment in DAZ’s favor based on the Settlement Agreement,
which is preferable before substahtial, additional legal fees andvcosts are incurred by DAZ, DAZ
reserves all rights to seek payment of all past amounts owed, including all amounts that
represented the compromise which DAZ made as an act of goodwill towards SWT, which STW

accepted. Zipperman Decl., §20.

ALSO REQUIRES SUMMARY ADJUDICATION ON SWT’S DAMAGES CLAIMS.

The Agreement contains a clear “Limitation of Liability” at paragraph 11. It also contains
an express waiver of consequential damages in that same paragraph. Id. These both act as strict

limits on DAZ’s liability that are further grounds for the summary judgment requested here.

A. The Consequential Damages Waiver Bars AN Lost Profits. .

The “No Consequential Damages™ clause limits DAZ’s liability to direct damages and
bars recovery for “any special, indirect, incidental or consequential damage§, whether or not the
possibility of sﬁch damages has been disclosed to DAZ or c-ould have been reasonably by DAZ
arising under this Agreement, whether in contract or tort. . . .” Zipperman Decl., Ex. C at p. 4
(CSA § 11). The clause also specifically calls out “lost profits” as being waived and includes any
claims brought in “tort” as subject to this agreed limit. Id.

~ - Such clauses are enforceable ur;der California law, and the only question is whether the lost
profits are direct or cc?nsequential damaggé. Coremetrics, Inc. v. AtomicPark.com, LLC, 2005 U.S.
Dist. LEXIS 40484, *20 (N.D. Cal. Dec. 7, 2005). In Coremetrics, citing Tractebel Energy
Marketing v. AEP Power Marketing, 487 F.3d 89 (2d Cir. 2007), the Court discussed how lost profits
are consequential when they relate to “collateral business arrangements” and direct damages “when
profits are precisely what the non-breaching party bargained for.” Here, of course, SWT’s claims for
lost profits are classic consequential damages, all based on a set of assumpﬁons about third party
contracts had SWT received what it claimed it bargained for. All such damages were expressly

waived under the negotiated contract with respect to both claims in contract and in tort; accordingly,

DAZ Mot. Summ. J. 9 ADRS Case No. 14-5289-DAH
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as to both the fraud and contract verdict, the lost profits were waived as a matter of law and the

Arbitrator should summarily adjudicate that SWT cannot recover on the lost profits theory.

B. At Minimum, the Limitation of Liability Clause
Bars Damages in Excess of the Amounts SWT Actually Paid to DAZ.

Generally, “a limitation of liability clause is intended to pfotect the wrongdoer defendant
from unlimited liability.” 1 WITKIN, SUMMARY OF CAL. LAW (10th ed. 2005) Contracts, § 503, pp.
552-554. “[L]imitation of liability provisions have long been recognized as valid in California.”
Markborough Cal. v. Super. Ct., 227 Cal. App. 3d 705, 714’(1991). With respect to claims for breach
of contract, limitation of liability clauses are enforceable unless they are unconscionable, that is, the
improper result of unequal bargaining power or contrary to public policy. Id. Unconscionability does
not exist here, where both parties were sophisticated business engaged in an ?rmsTlength transaction.
Zipperman Decl., J4. This was a negotiated commercial contract between sophisticated parties.

“Such a clause should be enforced in a high-risk, low-compensation service when
enforcement is what the parties expected.” H. S. Pérlin Co. v. Morse Signal Devices, 209 Cal. App.
3d 1289, 1297 (1989). The law appreciates that the limitation of liability is expressly part of the
benefit of the parties’ bargain under such circumstances, and this case demonstrates precisely why.
DAZ expected its total gross upside to be $1,295,378, and bargained for that limitation of liability
against the risk that a contract of this size could threaten DAZ’s Business and other customers.
Zipperman Decl., Ex. D at p. 27 (Project Fees). In fact, the amounts ultimately paid to DAZ by SWT
were $2,280,136.80, but DAZ was not paid for $1,356,996.82 worth of services and deliverables on '
the project. Priscilla Men Decl., Ex. A; Zipperman Decl., Ex. E.

This negotiated commercial contract between sophisticated parties agreed that:

DAZ’s cumulative liability to [SWT] for all claims, actions, damages, losses,
liabilities, costs and expenses arising out of, or connected with, this Agreement
(arising from any cause of action whatsoever) shall in no case exceed the amounts
paid by [SWT] to DAZ with respect to the Services and/or Deliverables or parts
thereof which form the basis for such claim, action, damage, loss, liability, cost or
expense, which in no event shall exceed the sum of all monies paid hereunder by
[SWT] to DAZ.

Zipperman Decl., Ex. C at p. 4. Under California law, a “limitation of liability provision operates

as a limitation on the maximum amount recoverable; the plaintiff must of course still plead and

DAZ Mot. Summ. J. : 10 ADRS Case No. 14-5289-DAH
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prove his or her actual loss or damages.” 1 WITKIN, SUMMARY- 10th (10th ed. 2005) Contracts, §
‘677, p. 760; id., § 503 (“actual damages, within the ~.limited amount, must be proved.”).

All the damagés sought on contract or ordinary negligence theories are “arising out of, or
connected with, this Agreement” and therefore subject to this bargained-for clause. Additionally,
the balance of the claims sound in-contract regérdless of how SWT tries to paint its “complaint”
as filed in the Superior Court as stayed because of this arbitration. See Zipperman Decl., Ex. C.

The limitation of liability was a negotiated term, expressly part of the bargain the parties
struck, and enforceable under California law. There is no evidence that puts this case beyond the
scope of the limit of liability; accordingly, at minimum, summary adjudication should issue limiting
DAZ’s damages to the amounts it péid under the contract, or the portion of the $2,280,136.80 paid
relating to the services and deliverables that form the basis of SWT’s claims. |

CONCLUSION

DAZ and SWT settled this dispute at great cost to DAZ which wrote down/wrote off
what amounts to over $1M.of potential receipts. This is not a trivial write down, and is consistent
with the parties’ complete' settlement absolving DAZ of liability. Accordingly, summary
judgment consistent with the parties’ settlement is appropriate. Alternatively, summary
adjudication should enforce the Limitation of Liability protections for whi(;h parties negotiated. -

The claims against DAZ are entirely without merit, and the settlement achieved in 2011
bar all opposing claims. In any event, the express acceptance provisions in Paragraph 4 of the
Agreement, the termination provisions of Paragraph 8 of the Agreement, the limitation of
liability pl'ovisions under Paragraph 11 of the Agreement, and the integration clause of Paragraph

15 of the Agreement all bar any of the remedies which SWT is now wrongly claiming against

DAZ.
Respectfully submitted,
Dated: December 23, 2016 COMPUTERLAW GROUP LLP
By: WM
J usso

Chtristopher Sargent

Attorneys for Respondent and Cross-
Claimant DAZ SYSTEMS, INC.

DAZ Mot. Summ. J. 1 ADRS Case No. 14-5289-DAH
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Honorable David A. Horowitz (Ret.)
ADR SERVICES, INC.
915 Wilshire Boulevard, Suite 1900
Los Angeles, California 90017
22133 683-1600 PH

213) 683-9797 FAX

IN THE MATTER OF THE BINDING ARBITRATION BETWEEN

SOUTHWEST TRADERS, INC., a ) ADRS Case No. 14-5289-DAH

quporation, : ~ )
- Claimant, g ‘ .
) RULING: MOTION FOR SUMMARY -
) JUDGMENT, OR SUMMARY
vs. ) ADJUDICATION.
| _ )
DAZ SYSTEMS, INC., a Corporation, and )
SYSTEMS TECHNOLOGY ASSOCIATES, )
a Corporation; DAVID GILLIES, an )
Individual, ‘ ;
, )
Respondents. )

DAZ Systems, Inc. brings a Motion for Summary Judgment “to enforce the Settlement
Agreement it had with Southwest Traders, Inc., or alternatively, Moves for Summary

Adjudication consistent with the Limitation of Liability in its written agreement with Southwest

Traders, Inc;

A hearing was conducted by Hon. David A. Horowitz (Ret.), the Arbitrator, on May 24
2017, at ADR Services, Inc., 915 Wilshire Blvd., Suite 1900, Los Angeles, California 90017,

EXD
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1{ Undisputed Material Facts.

objection is sustained — hearsay. Fact No. 1 is Undisputed.

Southwest Traders, Inc. (SWT) was represented by James G. O’Callahan Esq. of
GIRARDVKEESE. DAZ Systems, Inc. (DAZ) was represented by Jack Russo Esq. and
Christopher Sargent Esq. of COMPUTERLAW GROUP LLP. '

UNDISPUTED FACTS

Respondent in its Moving Papers listed twenty (20) undisputed material facts with thg
heading of “Statement of Facts.” Claimant filed “Responses to Defendant DAZ Systems, Inc.’s

UD Fact No. 1 — Respondent objects to Smith declaration regarding that SWT was told
that in order for SWT to use the Oracle software system, SWT would need to hire DAZ . . . The

UD Fact No. 2 & 3 — Undisputed.
UD Fact No. 4 — Fact presents and quotes the agreements between the parties; Claiman

presents other facts that do not dispute the words of the agreements — Fact No. 4 is Undisputed.

UD Fact No. 5 — Undisputed.
UD Fact No. 6 — Objection to Smith declaration regarding that SWT was told that in order

for SWT to use the Oracle software system, SWT would need to hire DAZ . . . is Sustained 4

hearsay and contradiction to deposifion testimony. Fact No. 6 is Undisputed.
"UD Fact No. 7 — Undisputed. '
UD Fact No. 8 — SWT attempts to dispute the UD by stating facts that-do not relate to the

undisputed fact presented. Fact No. 8 is Undisputed.

UD Fact No. 9 — the “facts” presented by SWT do not dispute the facts presented by DAZ
Fact No. 9 is Undisputed -

UD Faét No. 10 — SWT disputes this fact by the deposition of Gillies where he stated thaf
it was only after there was a failure that anybbdy at DAZ was critical of the hardware. Further

Smith declares that he did not receive any written notice of verbal communications from DAZ
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personnel advising that the go live date be deferred, nor did he receive information from SWT
personnel that DAZ advised that the go live date be deferred. |

The Undisputed Fact states that, during the operation of the Go Live process for the
accounting and billing applications, SWT was notiﬁed by both Oracle and DAZ that the hardwarg
was inadequate — to support Go Live, states that DAZ recommended that SWT purchasg
additional network switches and hardware disk space, that SWT eventually purchased the network
switches but refused to purchase the additional dislz; the Director of IRT for SWT agreed — buf
senior management of SWT ignored it and could not scale properly. '

" SWT does not present declarations or testimony-of persons in charge of the project, ¢.g.,
Jeff Allen, or others that would have received the communications as alleged by DAZ in Fact No
10. The fact that Smith, personally, did not receive the communications does not dispute the facts
as presented by DAZ. Fact. No. 10 is Undisputed. |

UD Fact No. 11 — DAZ disputes this fact by asserting that Smith did not receive
communication frpm DAZ advising that the go live date be deferred; nor was he advised by any
employee of SWT that the go live date be deferred. DAZ also argues that DAZ has ng
documentation to support its’ assertion that Jeff Allen and the SWT team was ad\;ised that the
“go-live” should not Havc occurred. Indeed, it appears from the testimony that DAZ lost boxes of
documents when they ‘moved from one location to another and does not have the written backup
of notifications to Jeff Allen relating to the go live detenﬁination.

SWT has -faiiéd- to- present-any declarations, testimony, or documents concerning Jef]
Allens’ notifications, views, 6r determination of whether the go live should go forward. The fac
that Smith did not receive notice or any advice from DAZ does not dispute the facts as asserted by
DAZ. Fact No. 11 is Undisputed.

UD Fact No. 12 — The Fact states that DZ did‘ successfully install multiple Oracleg
modules; that it became clear to DAZ that there were continuing hardware issues to be resolved
before “go live”; DAZ recommended against it; and the decision to go live was made by Jefi

Allen of SWT, who signed the Agreement. SWT states that within hours of going live, the new
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given to Jeff Allen, the President of SWT, it contains a “No-Go” advice to SWT in 9 separatq

Fact No. 12. Fact No. 12 is Undisputed. .

any written or verbal communications from DAZ personnel; or that he was not informed that any

system crashed and continued to crash. Smith then presents SWT’s loss of ‘customers and its

damages from the system failures.

In the “Go-Live Readiness Review” prepared by DAZ, apparently in Novcmber 2010, and

categories. Zipperman declares that DAZ recommended not to “Go-Live” until the continuing .
hardware issues and continuing other problems were resolved; and that Jeff Allen decided td

proceed; and signed off on the decision. SWT has not adequately disputed the facts as stated in

UD FactNo. 13 - inadequately disputed. Fact No. 13 is Undisputed.
UD Fact No. 14 — inadequately disputed. DAZ was dealing primarily with Jeff Allen, the
President of SWT and the person who signed the Agreement. The fact that Smith did not receive

DAZ personnel advised that the go live date” be deferred, or that Smith attended a meeting
1mmed1ately before the “Go-Live” date and did not hear any advice from DAZ personnel to delay
the date, does not dispute the facts as presented by SWT. Fact No. 14 is Undisputed.

UD‘F act No. 15 — inadequateiy disputed. FactNo. 15 is Undisputed.

UD Fact No. 16 — inadequate disputed. Fact No. 16 is Undisputed.

UD Fact No. 17 — DAZ claims that, on June 13, 2011, SWT made a written settlement
offer to “absolve DAZ of any liability” on two conditions, which DAZ accepted in writing on July
5,2011. DAZ cites Exhibit H. '

| SWT (Smith) reviews all of the problems with the project and concludes with the
following: “That said, I suggest the following solution to our impasse: .,

1. Southwest will absolve DAZ of any liability, including potential insurance subrogation
claims, so DAZ may focus on fixing Southwest’s system and delivering the items for which
Southwest contracted, provided that: |

a. DAZ cooperates with Southwest and its team to help bring Southwest a faster

resolution within an agreed upon time frame; and
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-you letter; I believe you understand all this but the premise of DAZ’s continuing work and ou

| continuing dialogue is really that Southwest understands and accepts this basic premise.)”

b. We further discuss payment terms for work which is/was outside the scope of the
original contract and not warranty work.” Exh. H to DAZ motion.

DAZ (Zippenndr_l) responded to the SWT letter on July 5, 2011. Exh H. It states as
follows: “We at DAZ appreciate the effort that you have made to have an open discussion abouf
the ORACLE Implementation at Southwest and we welcome a non-legal approach; we accepl
your letter as a statement that Southwest has no intention of filing suit against DAZ and it simply
wants to work together with DAZ to resolve outstanding matters. If I am wrong, at all, in this
basic_premise,. you should let me know because I do not understand “insurance éubrogation” ta
involve any form of legal action against DAZ and the matters of recovering for losses af
Southwest are matters between Southwest and its insurers. (To make this point even more clear;
ih our signed Agreement including the Statement of Work that was agreed to in writing and that

makes very clear that DAZ is not responsible for any of the damages that you have asserted in

SWT-does not dispute that the letters were sent; nor does it dispute that the letters of the
parties are not accurate. - | | _ _

SWT attempts to dispute Fact No. 17 by stating that, in January 2011, the parties
discussed outs:tanding issues, including payment to DAZ; by June 2011, DAZ still had not
implemented two modules but was requesting $200,000 on top of thé $2.2 million already paid ta
them; eight months had passed since the failing vof the new system and. SWT still.did not have the
functionality it had with the Mark System; in August 2011, though the new sy'sterh was running tq
some capacity, it was struggling; by December 2011, all modules were still not operational.

SWT does not dispute that the letters and emails were written and received by the parties
SWT does not dispute the fact the DAZ wrote down over $497,000 in bad debt of billings and
was willing to also write off additionai invoices (that now total over $475,000 further without
accrued interest) so long as SWT timely paid the adjusted balances on its accouht; SWT does nof

dispute the fact that SWT’s CEO, Ken Smith and Mr. Zipperman spoke at least five times, after
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| «Settlement Agreement,” SWT absolved DAZ of any and all liability.

DAZ’s written “acceptance,” on July 6, 201 1, and throughout the six months that DAZ performed
the conditions of the “Settlement Agreement.”
The factual assertions in Fact No. 17 are Undisputed.
| UD Fact No. ‘18 - ‘;While DAZ performed” is a legal conclusion, not a fact. The fact thaf
SWT stopped payments, and did not respond to Mr. Zipperfnan’s calls and emails and, by mid-
January 2012 — all support and service work by DAZ transferred back to SWT is Undisputed
Fact No. 18 is Undisputed. | |
UD Fact No. 19 - Undlsputed UD Fact No. 20 — Undisputed.

DISCUSSION

DAZ brings this Summary Judgment Motion on the basis that the parties entered into an |

enforceable, written “Settlemient Agreement” or agreement in 2011; that DAZ performed-the
conditions of the agreement proposed by SWT; that SWT breached the agreement by failing to

pay the adjusted balances on its account and refusing to respond to DAZ; and that, pursuant to the

As part of the “Settlement Agreement” DAZ agreed to “write down over $497,000 in bad
debt billings”, and “additional invoices now total $475,00 before interest.” DAZ states, in its

Moving Papers, that “At this time, in the interests of swift resolution, DAZ is willing, for

purposes. of this.post-settlement motion, to walk away: from financial collection of-the.invoices

SWT was supposed to pay.” “However, absent summary Judgment in DAZ’s favor based on thg
Settlement Agreement . . DAZ reserves all rights to seek payment of all past amounts owed,

including all amounts that represented the compromise which DAZ made as an act of goodwil]

towards SWT, which SWT accepted.” Zipperman Decl., para 20.

SWT entered into a Standard Consulting and Services Agreement (CSA) together with 4
Statement of Work (SOW) on November 30, 2009. Zipperman Decl., Exh C & D. “DAZ’S
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implementation of the following Oracle Modules is the primary DAZ deliverable bf t.his project.’]
ExhD.

Oracle, STA and HP provided the hardware and software for the project. The project
went forward and, in November 2010, a decision by SWT (Allen) was made to “Go-Live.” Thaf
is, where things move from the “sandbox” to the actual “live production system.” DAZ presents
facts that it wared SWT not to go forward at that time with a go-live process; that it should waif
and perform more testing that could have been obtained through more “sandbox” activities which
could have i‘shakcn out” all issues well before any trucker or ldgistics person at SWT wereg
confronted with ‘;computer glitches” and the like. . " . L

SWT‘ responds by evidence showing that Smith (CEO of SWT) did not receive any
notification or communication from DAZ that the Go-Live process shoujd not go forward. SWT|
presented no evidence from AllenA(Pres. of SWT) regarding why he made the decision to gd
forward and he was the decision maker for SWT.

According to all parties, the results of the “Go-Live” procedures were a disaster. The
new system was not working. In the letter/email, sent by Smith (SWT) to Zipperman (DAZ) on
June 13, 2011, Smith details the results of the implementation of the new, Oracle system.
Zipperman, in his response, discusses the issue and problems concerning the new system and how
to correct those problems.

~On June 13, 2011, Smith sends a letter/email to Zipperman. He details all the problems
and difficulties that have occurred, including the losses SWT has suffered as a result of the poor
system that was put in place. He suggests the following solution “to our impasse:”

“1. Southwest will absolve DAZ of any liability, including potential insurance
subrogation claims, so DAZ may focus on fixing Southwest’s system and delivering the items fo
which Southwest contracteﬁ, provided that: |

a. DAZ cooperates with Southwest and its team to help bring Southwest a faster
resolution within an agreed upon time frame; and, b. we further discuss payment terms for work

which is/was outside the scope of the original contract and not warranty work.” Exh. H to DAZ

.

motion.




10

11

12

13

14

15

16

17

18

19

20 7

21
22
23

24

fromd

e 25

fics]
ro 26

,,;:) 27
'ﬂh

o f

28

On July 5, 2011, Zipperman responds to Smith. He states as follows: “We at DAZ
appreciate the effort that you have made to have an open discussion about the ORACLE
Implementation at Southwest and we welcome a non-legal approach; we accept you letter as 4
statement that Southwest has no intention of filing suit against DAZ and it simply wants to work
together with DAZ to resolve outstanding matters. If I am wrong, at all, in this basic premise, you
should let me know because I do not understand “insurance subrogation” to involve any form of
legal action against DAZ and the matters of recovering fro loses at Southwest are matters between

Southwest and its insurers. (To make this pomt even more clear, in our signed Agreement

including the State of Work that was agreed to in wntmg and that makes very clear that DAZ iy

not respon51ble for any of the damages that you have asserted in your letter; I believe you
understand all this but the premise of DAZ’s continuing work and our continuing dlalogue iS
really that Southwest understands and accepts this basic premise.)” Exh. H to DAZ motion.

After July 5, 2011, based on the Undisput’ed‘Facts', DAZ cooperated with SWT to
implement the new system. Meetings and calls were had between Smith and Zipperman. Joinf

decisions were made on how to move forward. DAZ and SWT cooperated in reaching

agreements on the terms of SWT payments to DAZ. ’

At some point SWT did not respond to calls by Zipperman to Smith and payments to DAZ] |

stopped. By January 2012, all support and service work by DAZ transferred back to SWT.

SWT argues-that the letters/emails exchanged between the parties was not a “settlement
agreement” and should not be enforced pursuant to section 664.6. It was not “signed” by thd
parties and a lawsuit against DAZ had not been filed. The issue presented is not what the
agreement is called. Rather, thé issue is whether the parties reached an enforceable agreement.

Further, SWT went to great lengths to describe the damages and losses it had sustained
and offered a “solution” to DAZ, ie., it would absolve DAZ of any liability if certain conditiong
were met. DAZ, in its response, responded to SWT’s description of the problems and accepted

the “solution,” i.e, the offer méde by SWT. The agreement can be informally described as 4

“Settlement Agreement,” but, in reality, it is an agreement.
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| payment terms for work which is/was outside the scope of the 6riginal contract and not warranty]

SWT argues that the offer does not provide the requisite terms to constitute an offer. First,
Smith’s requirement that “DAZ cooperate with Southwest and its team to help bring Southwest
faster resolution with an agreed upon time frame,” does not provide a definite time for when the

resolution should come about. Second; Smith’s statement that the parties should “further discusg

work” is not definite enough to constitute an offer.

Cal. Lettuce Growers v. Union Sugar Co., 45 Cal.2d 474, 481 (1955) provides that the law

“does not favor but leans against the destruction of contracts because of uncertainty; and it will, if
feasible, so construe agreements as to carry into effect the reasonable intentions of the parties iff
that can be ascertained.” An agreement to use best efforts to achieve a common objective is 3

closed, discrete, and actionable proposition. Copeland v. Baskin Robins, 96 Cal.App.4® 1251

Cabld &- Computer Tech. Inc. v. Lockheed Sanders, 214 F.3" 1030. In this circumstance, the

parties were required to bargain in good faith for the purpose of reaching an agreement.

In this matter, DAZ documented its efforts to cooperate with Southwest. There werd
meetings and joint decisions made during the period in question. There were agreements made
_concefning payment terms made between SWT and DAZ.  There was no requiremeﬁt that

SWT’s system be completely “fixed.”
By December 2011, all modules were still not operational. At that time, DAZ employees

no longer were on the SWT premises working on the implementation. Smith Decl., para 30 -

SWT stopped payments;-and-did- not respond to. Zipperman’s callé and emails. By mid-January
2012, all support and service work by DAZ transferred back to SWT. |

« .. performance of the conditions of a proposal, or the acceptahce of the consideratior]
offered with a proposal, is an acceptance of the proposal,” Cal. Civ. Code section 1584. DAZ
performed both of the conditions SWT s_tated in his offer. DAZ and SWT agreed for DAZ tg
provide SWT support while SWT arranged for the hardware needed for scalability and for DAZ
to write down over $497,000 in bad debt billings, and additional invoices now totaling $475,000
DAZ performed for over 6 months, from July 2011 thru December or January 2011.
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respect to the Services and/or Deliverables . . which in no event, shall exceed the sum of all

Concerning the “Settlement Agreemeﬁ ” or agreement, an offer was made by SWT; DAZ
accepted the offer; there was consideration; and SWT breached the agreement by failing to make
payments and failing to respond to DAZs’ efforts to perform. '

SWT agreed to “absolve DAZ of any liability . . . “

SWT cannot recover on any of its causes of action against DAZ.

RULING: DAZ MOTION FOR SUMMARY JUDGMENT IS GRANTED.

DAZ brings an alternative Motion for Summary Adjudiéation to limit DAZ'’s liability and
barring recovery of consequential damages. The motion is primarily based on the enforceability
of paragraph 11 of the CSA. Zipperman Decl., Ex. C, para 11.

Paragraph 11 provides as follows: “11. DAZ shall not be responsible or liable tg
CUSTOMER (in this case SWT) for any special, indirect, incidental or consequential damages,
whether or not the possibility of-such damages has been disclosed to DAZ or could have been
reasonably foreseen by DAZ arising under this Agreement, whether in contract or in tort
(including negligencé and strict liability) and including, but not limited to, lost profits, loss of use;
lost data or other economic loss . . . * '

Paragraph 11 further states: “DAZ’s cumulative liability to CUSTOMER for all claims,
actions, damages . . arising out of, or connected with, this Agreement arising from any cause of

action whatsoever . . . shall in no case exceed the amounts paid by CUSTOMER to DAZ with

monies paid hereunder by CUSTOMER to DAZ.” The Arbltrator believes that it is Undlsputcd
that SWT has paid approximately $2.2 million to DAZ pursuant to the CSA.

SWT afgues that the consequential damages waiver and limitation of liability i

unconscionable, and thus, SWT’s claim for consequential damages should not be dispensed with

on summary adjudication.

SWT claims that Paragraph 11 is procedurally unconscmnable Procedural

unconscionability “arises from an inequality of bargaining power which result in no real

10
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| . | .

negotiation and ‘an absence of meaningful choice’.” 4 & M Produce Co., supra, 135 Cal.App.3d |

at p. 486.’ “. .. courts have begun to recognize that experienced but legally unsophisticated
businessmen may be unfairly surprised by unconscionable contract terms,” and “even large
business entities may have relatively little bargaining powe.r, depending on the identity of the
other contracting party and the commercial circumstances surrounding the agreement.” Id. At
489-90. SWT states that there was 10 negotiation of Paragraph 11 of the Standard Consulting and
Services Agreement. Further, Smith was largely unaware that such a clause even existed uﬁtil the
litigation was initiated. | |

. " Both parties to the Agreement are ,sophistica{ted, experienced companies. The Agreement
is a- commercial contract. SWT had David Gillies, Mike Bredemeier, VP of IT, and Jeff Allen,
President of SWT negotiating on behalf of SWT. The fact that Smith, the CEO of SWT, was
unaware that such a clause even existed does not go to-an argument that Paragraph 11 was nof
“hegdtiated.” The person in charge of the negotiations- was Jeff Allen; SWT has presented no
declaration or evidence from Jeff Allen. The Declaration of Smith contains numerous statements
that are objectionable on the basis of hearsay and lacking in foundation.

SWT also argues that Paragraph 11 is procedurally unconscionable because it is far from
conspicuous. A review of the CSA shows that the identification of the Limitation of Liability
provision is in bold and the type is the same font as the rest of the contract. There was no
requirement of DAZ té enhance the format.

- SWT claims-that provision is substantively unconscionable. “The substantive-element of
the unconscionability analyéis focuses on overly harsh or one-sided results.” Gatton v. T-Mobile
USA, Inc. (2007) 152 Cal. App.4® 571,586. Particularly, a “contractual term is substantively
suspect if it reallocates the risks of the bargairi in a objectively unreasonable or unexpécted

manner.” 4 & M Produce Co., supra, 135 Cal.App.3d. at P. 487.

Further, argues SWT, its damages are enormous compared to the restriction of what they|
have paid DAZ, i.e., $2 million +. They cannot obtain anything apprdaching full recompense for
the harm created by DAZ. .

11
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1 The Agfeement was fully negotiated between sophisticated, experienced, and well
z || financed companies. It was a comuercial contﬁact. There was nd coercion, no demands by DAZ)
3 |land :SWT never questioned the Limitation of Liability provision.
4 The Agreement fequired economic decisions to be made by both parties. Both parties had
5 |[to evaluate the risks and potential damages that might ensue if the contract was entered into
s || Paragraph 11 is not unconscionable. |

7 || Paragraph 11 s a valid and enforceable provision of the Agfeemen‘t,

» || DAZS? ALTERNATIVE MOTION FOR SUMMARY ADJUDICATION IS GRANTED.

10 ||PARAGRAPH 11, LIVITATION OF LIABILITY, OF THE AGREEMENT IS VAL
11 || AND ENFORCEABLE AND LIMITS THE LIABILITY OF DAZ SYSTEMS, INC.

Al ‘ .

T | - RULING
1 | : |
5 DAZ MOTION FOR SUMMARY JUDGMENT — GRANTED. THERE ARE NO
16 || TRIABLE ISSUES OF MATERIAL FACT. Respondent, DAZ Systems, Inc. i entitled to
17 || Judgment. '

18

19 ALTERNATIVE MOTION FOR SUMMARY ADJUDICATION IS GRANTED|
20 ||THERE ARE NO TRIABLE ISSUES" OF MATERIAL FACT. PARAGRAPH--11,
21 ({LIMITATION OF LIABILITY, OF THE AGREEMENT IS VALID - AND
22 ||ENFORCEABLE AND LIMITS THE LIABILITY OF DAZ SYSTEMS, INC.

23

24 ,4 It is so ORDERED.

0 25 '

2 || This 16® day of Jupe 2017. />3n / /%JM
ol : ~ Hon. David A. Horothz

» Adbitrator

28
L |
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PROOF OF SERVICE

State of California .
County of Los Angeles

I certify that I am employed in the County of Los Angeles State of California. I am over the age of 18
and not a party to the within action; my business address is 915 Wilshire Boulevard, Suite 1900, Los

Angeles, California 90017.

On June 21, 2017, I served the foregoing document described as the RULING: MOTION FOR
SUMMARY JUDGEMENT, OR SUMMARY ADJUDICATION on the interested parties in this

action as follows:

_ James G. O'Callahan, Esq. Jack Russo, Esq.
GIRARDI | KEESE : Christopher J. Sargent, Esq.
1126 Wilshire Boulevard COMPUTERLAW GROUP
Los Angeles, California 90017 401 Florence Street
jgocallahan(@girardikeese.com Palo Alto, California 94301

csargent@computerlaw.com
irusso@computerlaw.com

X  BY CERTIFIED U.S. MAIL, I placed a true copy of the document described above in a
sealed envelope and caused such envelope with postage thereon-to be placed in the United

States mail at Los Angeles, California.
BY FACSIMILE, I caused such to be faxed to the attorneys on J une 21, 2017

X BY E-MAIL OR ELECTRONIC TRANSMISSION: I caused a copy of the document(s)
to be sent from e-mail address elvira@adrservices.com to the persons at the e-mail addresses
listed in the Service List. I did not receive, within a reasonable time after the transmission,
any electronic message or other indication that the transmission was unsuccessful.

 BY PERSONAL SERVICE, I caused such envelope to be delivered by hand to the

attorneys on June 21, 2017.

X STATE I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.
FEDERAL I declare that I am employed in the ofﬁce ofa member of the bar of this court at
whose direction the service was made.

b Executed on June 21, 2017 at Los Angeles, California

=]
2 .
P

o Elvira Camacho

Proof of Service 2—9/17/13
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PROOF OF SERVICE
STATE OF CALIFORNIA COUNTY OF LOS ANGELES

At the time of service, I was over 18 years of age and not a party to this action. I
am employed in the County of Los Angeles, State of California. My busmess address is
1126 Wilshire Boulevard, Los Angeles, CA 90017-1904.

" On September 29, 2017, I served true copies of the following document(s)
described as MOTION TO VACATE ARBITRATOR'S RULING ON MSJ/MSA on
the interested parties in this action as follows:

SEE ATTACHED SERVICE LIST

BY FEDEX: I enclosed said document(s) in an envelope or package provided by
FedEx and addressed to the persons at the addresses listed in the Service List. I placed the
envelope or package for collection and overnight delivery at an office or a regularly
utilized drop box of FedEx or delivered such ocument(s) to a courier or driver authorlzed
by FedEx to receive documents.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on September 29, 2017, at Los Angeles, California.

Samantha K. Gold

MOTION TO VACATE ARBITRATION AWARD
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Jack Russo
Christopher Sargent
ComputerLaw Group
401 Florence Street
Palo Alto, CA 94301
(650) 327-9800

FAX (650) 618-1863

Hon. David A. Horowitz (Ret.)
ADR Services, Inc.

12508 Milbank Street

Studio City, California 91604

- SERVICE LIST
Southwest Traders v. Daz
BC506710

Attorneys for Defendant, DAZ Systems,
Inc. and David Gillies

MOTION TO VACATE ARBITRATION AWARD




Reservation Prmtout—B‘S 06710-170929254982 ’ Page 1 of 1
THIS IS YOUR CRS RECEIPT
INSTRUCTIONS
Please print this receipt and attach it to the corresponding motion/document as the last page. Indicate N
the Reservation 1D on the motion/document face page (see example). The document will not be
accepted without this receipt page and the Reservation ID.
RESERVATION INFORMATION
Reservation ID: 170929254982
Transaction Date: September 29, 2017
Case Number: BC506710
_ Case Title: _ SOUTHWEST TRADERS INC VS DAZ SYSTEMS INC ET AL
Party: SOUTHWEST TRADERS INC (Plaintiff/Petitioner)
Courthouse: Stanley Mosk Courthouse
Department:. . 31 )
Reservation Type: Motion to Vacate or Alter Arbitration Award
Date: 11/8/2017
Time: 08:30 am
FEE INFORMATION (Fees are non-refundable)
A\
First Paper Fee:  Party asserts first paper was previously paid.
. |Description ' Fee
Motion to Vacate or Alter Arbitration Award ' ' $60.00|
Total Fees: Receipt Number: 1170929K5634 $60.00

PAYMENT INFORMATION

Name on Credit Card: : James OCallahan

Credit Card Number: o XXXX-XXXX-XXXX-9997
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A COPY OF THIS RECEIPT MUST BE ATTACHED TO THE CORRESPONDING
MOTION/DOCUMENT AS THE LAST PAGE AND THE RESERVATION ID INDICATED ON THE
' MOTION/DOCUMENT FACE. PAGE.

https://www. lacourt.org/mr's/ui/printablereceipt.aspx?id=undeﬁned 9/29/2017




